OpurvHagHu HAYYHU pal 341.6:341.24
doi:10.5937/zrpfns46-3022

p Maja Ciuanusyxosuhi, pedosnu tipoghecop
Ilpasnot paxynineina y Hosom Caody

XAIIIKA KOHBEHIINJA O U3BOPY HAJUIEXXHOT
CYJIA — KPUTUUYKA TIPOLIEHA'

Carceinak: Xawka KoH8eHyuja o u300py HAONENHCHOCHL CyOa YceojeHa je
2005. todune. 3a cada uma camo jeony opacagy yiogopruyy. Hiiax, locitiaguno
ce uuitiare da au ou 3a Cpbujy 6uno xopucro oa upuxeaiiu ogy Kousenyujy,
Kako ou Hobomwana tepcilexiuuge 3a Upuznare 0omahux cyockux 00ayKa y
uHoctpanciigy. Y oeom pady ayiiop oaje tipeined oopedaba Konsenyuje, yka-
3yje Ha reHe 0CHOBHe Hedociatike U Ha Molyiia Oejciliea rbeHe tpumene y Cy-
yajy oa b6yoe upuxsahena. Ilocebno ce uciuuyy oejciusa xoja Ou OHA HEMUHOBHO
umana Ha uHciuinyiu upehyiine apopolayuje u Ha 0ejCcitieo UPAGHOCHANCHOCTUU
oomahux apouitipasicnux oonyka. Taxohe ce nailomurve 0a Koneenyuja omoriy-
hasa opoicasu u OpoxcasHum eHIUUTLETUUMA 3AK/BYUUBAE UPOPOIAYUOHUX CHO-
pasyma y KOpucih UHOCUpanux cyoosa, wito 0o cada Huje dbura ipaxca. Kao
Hajeehu Hedociaiiax 080T UHCITUPYMEHIUA UCTHUYe ce UMaK 8enuxu Opoj usyse-
wwaka uz obuma ipumene, Kao u Moiyhinocii 0a ceaxa Opacasa 3acebHo oopedu
obnaciuu Koje bu damwe uzyzena. Kypuosuiuein je oa je y Kounsenyuju ymeciuo
PedosHOT bopasuiia Kao Ha4yKka ee3usarbd yceojeno obuuno bopasuwitie. Ha
Kpajy pada ayimiop 3axmydyje da e wpeba xcypuitiu ca upuxeatiarvem Koneen-
yuje, 0OHOCHO Oa peba cavexaiiu 0a ce 8udu kaxo hie ona ouiiu tipuxeahena
00 Opyiux 3emasnd.

Kayune peuu: naonexcnociu, upusHarbe u uU38puierbe CIPAHUX CYOCKUX
oonyka, Xawxa xousenyuja 2005., upopolayuonu ciiopasym, ciiopazym o Haoie-
JICHOM CYOy

' Pay je HamucaH y OKBHPY (aKyITETCKOT MpojekTa ,, TeOPHjCKH M MPAaKTHIHK TPOGIeMH
cTBapama u npumMere npasa (EY u Cpouja).
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Hacranak KonBenmuje

Tomune 1992. roqune CA/l cy npeanoxuie Xamkoj KoHGepeHIHjU 1a 3a-
MOYHE pajl Ha CTBapamy YHUBEp3aIHE (,,CBETCKe ) KOHBEHIIM]jE KOjOM Ou ce ype-
IWJIa HaJJIeKHOCT U NMPHU3HAKE U U3BPIICHE Npecyaa y rpahaHCKUM U TPrOBHH-
ckuM crBapuMa.” Xauika koudepenuuja je npuxparuia npemtor u seh 1992. ro-
nuHe Gopmuparna pajHy TPyIy 3a NpoydaBame MOTYNHOCTH XapMOHU3aluje, aa
61 1996. 0Baj mpojeKaT 3BAHMYHO YBPCTHIIA y CBOj MpOrpaM paaa.” OTHoUesH Cy
MIPEroBOpH KOjHU Cy MHTEH3UBHO Boheru ox 1997 no 1999. roaune, kax je ycBojeH
[IpeanaupT KOHBEHIMjE O HAUIC)KHOCTU U TMPH3HAY M M3BPILICHY CTPAHHUX IIpe-
cyAa y rpaaHCKUM U TPrOBUHCKUM CTBapHMa KOjH je HMao 4eTPAECEeTaK WiaHOBa
(Preliminary Draft Convention on Jurisdiction and Foreign Judgments in Civil
and Commercial Matters)." Ha nesetnaectom 3acemamy, 2001. roauue, 360r He-
MOr'yhHOCTH /1a c€ MOCTUTHE CarjlacCHOCT O BEJIMKOM OpOjy NMUTamba, IPErOBOPH CY
3ananu y hopcokak u ¢popmaiHo cy okoHdanu. Melytum, HeopmanHo cy ce Ha-
crasui g0 2002. ronuHe, Kaja je JoHeTa OAJIyKa Ja ce pajJ HacTaBU y OHUM
obylacTUMa y KojuMa MOCTOjH CarjlacHOCT ApKaBHUX Jeneranuja. Pesynrar pana
HedopMmalHe pajaHe rpyie OMo je HalpT KOHBEHIH]je KOjH je TIOCIYKHO Kao OCHO-
Ba 3a mehyapkaBHe nperoBope Bohene o 2003-2005 u 3a kOHAYHO ycBajame Xa-
LIKEe KOHBEHIIMjE O CIopasyMHMa O M300py HaJUIeKHOr cyna (y JajbeM TEKCTY:
Konpennuja),” Ha IBaJeCeTOM 3ace/iamy Xallke KoH(bepeHuuje 3a Mehynapoum
npuBartHo npaeo, 30. jyna 2005. roauHe.

HumseBu u 3nauaj KonBenuuje

Onwtu nwb KoHBeHIWje je XapMOHM3alfja MpaBuiia Koja ce MpUMEmYjy
y MehyHapoaHoj TproBuHu U Beha mpaBHA CUTYPHOCT M PEIBUAJBUBOCT 32 YTO-
BOpHe cTpaHe y MelyHapogHoM npuBpensoM mpomery.’ TIpaBHa HeCHTYpHOCT

2 Trevor Hartley, Masato Dogauchi, Convention of 30 June 2005 on Choice of Court Agree-
ments Explanatory Report, <http://www.hcch.net/upload/expl37e.pdf> ctp. 16. [18. HOoBeMbap
2012]

3 Preliminary Draft Convention on Jurisdiction and Foreign Judgments un Civil and Com-
mercial Matters adopted by the Special Commission and Report by Peter Nygh and Fausto Pocar,
ctp. 26. <http://www.hcch.net/upload/wop/jdgmpd11.pdf >[28. HoBembap 2012].

* Preliminary Drafi je mpeBeneH Ha cprcku: IIpeqHAnpT KOHBEHIUjE O HALIEKHOCTH U
CTpaHHM OJulyKama y rpal)aHCKMM M TpProBauknM CTBapuMa, PeBuja 3a eBpoOICKO IpaBo Op.
1/2001. roaune, cTp. 65-98 (MpeBoa ayTopa OBOT paja).

3 Peter Arnt Nielsen, The Hague Judgments Convention, Nordic Journal of International
Law, Tom, 80, 2011, ctp. 100.

 GHK, Study to inform an Impact Assessment on the Ratification of the Hague Convention
on Choice of Court Agreements by the European Community, 7 December 2007, ctp. 9.

<http://ec.europa.eu/justice/civil/files/ia_choice courts_agreement en.pdf>[18. HoBeMOap
2012. rogune]
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KOja Cce H’OME JKEJIM OTKJIOHUTH OJJHOCH CE€ Ha pelliaBarme CIIOpPOBa — KOjH CYII je
MehyHapoaHO Ha/jIekaH 3a YTOBOPHH CIOP KOjU IMIPOMCTUYE U3 YTOBOPA U J1a JIU
he mpecyna xojy Taj cyn oHece OMTH MpHU3HATa y Ap)kaBama 00ejy YrOBOPHHUX
crpana.” HecurypHOCT MpOMCTHYE M3 PA3THUMTHX HALMOHATHHX NPUCTYHA y
MoTJIey MpU3Haka M U3BPLICHA CTPAHUX IMIpecyaa, ToceOHO O/ pa3inKa hu3Me-
by common law u civil law cuctema.®

[Hancku ayrop Huscen uctuue na je Xamika koHBeHiuja o npecyaama (The
Hague Judgments Convention), xako ce KoHBeHIja TOHEeKa | Ha3WBa, MPBU TIOKY-
1aj Ja ce ra00alHiM MMPaBHUM MHCTPYMEHTOM pEIl TUTake TPH3HAKbA U U3BP-
1Iea CTPAHKX Hpecyia y rpaljaHcKuM U TproBaukuM creapuMa.” OH HapaBHO I'y-
0u n3 Buja Xamky KoHBeHIH]y of 1. ¢peOpyapa 1971. roqune o Mpu3HAKY U W3-
BpIIERY CTPAHMX IHpecyia y rpaljaHcKuM ¥ TProBUHCKHM CTBapuMa,'’ Koja MMa
ner ap:kaBa wianuia: AnGanujy,’ Kunap, Xomanmujy, Ilopryran u Kysajr. Te-
IIKO je TMOBEPOBATH Ja HU M3BECTHOLM O XAaIlKoj KOHBEHIMjH O M300py HaJyIe-
JKHOT Cy/la YOIIIITE He IOMHUIbY OBY PaHH]y KOHBEHIH]Y, OCUM Y jeIHOj GYCHOTH
(243), y Be3u ca npHU3HABambEM CYACKHX MOpaBHaWma. tbeH 00uM mpumMene je 3HaT-
HO IIMpH, aIK ce y XaIKoj KoH(EPEHIHjH OHA J0XKMBIbaBa KA0 Heycrena.

VY nBa HaBpaTa U3BECTHOLM XalllKe KOHBEHIH]jE 0 U300py HAJICKHOT Cy/a
UCTUYY Ja je IHheH LI JIa 3a IPOporannoHe cropasdyme Oyzae oHo mto je Hhy-
jopIka KOHBEHIM]a mocTana 3a apOuTpaxkHe criopasyme. To HHCY Maie mpe-
TeH3uje. IbyjopIika KOHBEHIIMja UMa CTO YETPAECET OcaM YrOBOPHHIIA U TpeEl-
CTaBJhba KaMEH TeMeJball caBpeMeHe MelyHapoaHe TproBuHcke apourpaxe. Ha
MOYETKYy aHanu3e 3Haudaja KoHBeHIje 0 m300py HAICKHOT Cy/Ia U3 MepCIeK-
THBEe AycTpaiHje, ayCTpalijcku ayTop ['apHeT mocTaBiba nMHUTame Ja ju he ce
Konpenuuja cMaTpaT BeIMKUM JOCTHUTHYhEM y HCTOpHjU MYJITHIAaTEpaIHe pe-

7 Ibidem, ctp. 11.

8 Peter Arnt Nielsen, ctp. 96.

% Ibidem, ctp. 118.

10" Convention on the Recognition and Enforcement of Foreign Judgments in Civil and
Commercial Matters, Concluded 1 February 1971 <http://www.hcch.net/index en.php?act= con-
ventions.text&cid=78> [28. HoBembap 2012. roqune] U3Bectronu cy 6unu Ipo3 u Oparucrac.

"' Anbanmja jy je paruduroBana mocmenssa, 2010. romuse.

O pasno3uMa BEHOT Heyclexa BHIETH AeTajbHuje y u3BemTajy Catherine Kessedjian: I-
nternational Jurisdiction and Foreign Judgments In Civil and Commercial Matters, Preliminary
Document no.l 7, April 1997, ctp. 7-8 <http://www.hcch.net/upload/wop/jdgm_pd7.pdf> [28.
HoBeMOap 2012]. Ona nomumbe na je npema usBemrajy Cramnor 6upoa (Cexperapujara) Xarke
koH(pepeHmje ox 17. maja 1992. roauHe yTBpheHO Na TMOCTOje JBa TNIaBHA pas3jiora 3a eH
Heycrex. HTepecaHTHO je &1a ce Kao IPBH NOMHEE ycrex bpucesicke KOHBEHUHje Koja je y
BEJIKOj MEpH Ipey3erna pelieha oBe Xalllke KOHBEHIIUje, a O1ila je AeoM U pe3yiTaT mperoBopa
HCTHX JIMIIA, a KacHUje U ycrex JlyraHcke KoHBeHIHje. JIpyruM pednma, eBpoIicKe Ap)KaBe HUCY
Owuie 3anHTEepecoBaHe 1a paTu(UKY]jy OBy KOHBEHIH]Y jep cy H0o0uiIe \beHy 3aMeHy y bpucenckoj
u JIyranckoj KOHBEHIIHjH.

13 Trevor Hartley, Masato Dogauchi, ctp. 17 u 21.
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(dhopme MelyyHapoIHOT MPUBATHOT MpaBa WM he YMECTO Tora OUTH mocMarpaHa
Kao ,,CKyueH JOKYMEHT KOju NpeBula mpeBHILe MPOCTOpa 3a YIUTUTAkE HALHO-
HAJHAX HHTEpeca Ha ymTpO xapMonusamuje™.'* UnHHM ce 1a je Heros 3aKkibydax
nociie anann3e KoHBeHIMje HAKIIOmkeH OBOM JIPYTOM TpeiBrlamy.

VY HexuM kpyroBuma KoHBeHIMja ce BUAM Ka0 MHCTPYMEHT KOju he omo-
ryfiuTH Ja CyACKM Ha4yMH pelllaBama CIIOpOBa MOCTAHE CTBAPHA M MPHBIIAYHA
anrtepHatuBa Mel)yHapoaHO] TproBadkoj apOuTpaxu (Tako HIp. EBporcka xo-
mucuja cmarpa jaa je Konsenmwja ,,an optional worldwide alternative to the exi-
sting arbitration system*,> a AMepuuko yupyKeme aaBOKaTa 1a OM ycBajame
Kouseniuje pemmino npodiaeM HepaBHOTEKE KOja TPEHYTHO MOCTOJU Y KOPUCT
MeljyHapoaHe TProBHHCKE apOWTpake Kao mpedepupaHOr HauWHA pellaBarba
CIIOpOBA Y TIPEKOTPAHNYHIM HOCIOBHMM TPAaHCAKIMjaMa).'

YumeHnla Koja MHOTO TOBOpPH O mepcrnekruBama KoHBeHnuje jecte meH
cTaTyc — Maja je ycBojeHa mpe cemam roamnaa (2005), jomr yBek HHje CTymuia
Ha CHAry jep 3a cajJla UMa camo jeAHy paThudukanujy, Mmexcuuky. llomro cy je
nornucane CAJ] u EBponcka ynuja (o6e 2009. rogune), ouekuBama cy Ouia
mHoro Beha. Hu3 npxaBa je pasmarpaino u TpeHyTHO pa3marpa MoryhHocT pa-
tudukanuje (I'apaer Hup. HaBoau Ayctpanujy, Kuny u Xonr Konr), anu 3a ca-
na parudukanmje u3ocrajy. Mnak moxe iako aohu no mpeokpera ako CAJl u
EY yumne omnyunjyhu kopak. Huicen ytemHo ykasyje na je Tako OWio u ca
IbyjopurkoM KOHBEHIIMjOM KOja MO HEeMy IIHpE WIAHCTBO 100Hja TEK mocie
1970. kana cy je paruduxosane CAJL."

IIperaen najpa:kuujux oapenada Konsenuuje

KonBennmja 0 u360py HaIISKHOT Cynia 00jaBJbeHA je Ha BeOcajTy Xarke
. 1
KoH(epeHIuje 3a Mel)yHapoIHO IPUBATHO MPaBO, ® a TAMO ce MoXe mpoHahu u

' Richard Garnett, The Hague Choice of Court Convention: Magnum Opus or Much Ado
About Nothing? Transnational Dispute Management, Tom 8, 6p. 2, 2011, ctp. 3 u 8.

'S European Commission, Proposal for a Council Decision on the Signing by the European
Community of the Convention on Choice of Court Agreements, Brussels 5.9.2008 COM (2008)
538 final, Explanatory Memorandum, paragraph 1. <http://ec.europa.eu/civiljustice/news/docs/
com 2008 0538 en.pdf>[18. nosembap 2012].

' Richard Garnett, ctp. 11. Bumern Taxolje tekct: L.E. Teitz The Hague Choice of Court
Convention: Validating Party Autonomy and Providing an Alternative to Arbitration,
Transnational Dispute Management, tom 3, br. 5/2006, ctp. 1-17.

'7 Peter Arnt Nielsen, crp. 95. Unak tpeGa umarn y Buay na cy CAJl 6une Tex 36. apxapa
Koja je parudukoBana Ibyjopumky koHBeHuMjy. Bunern xpoHonomku mpernen patupukanuja:
<http://www jus.uio.no/lm/un.conventions.membership.status/doc.html#185>[28. HoBembap 2012.]

'8 Convention on Choice of Court Agreements <www.hcch.net/index_en.php?act= conven-
tions.text&cid=98> [18. noembap 2012]. V nomahoj nmuteparypu Bunetn: Munena [lerposuh,
Xalka KOHBEHIIMja O CIIOpa3yMy O MCKJbYYMBOj HAIIEKHOCT cyaa u3 2005. — KIbydHa TpaBmIIa,
[IpaBo u mpuBpena, 6p. 5-7/2008, ctp. 517-534.
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WsBemtaj u oOpasznoxkewme kouseHiuje (Explanatory Report y najbeM TEKCTY:
UzBemraj) koje cy cacraBunu npodecop Tpeop Xaptiu u Macaro [orayun,
npencTaBHUIM YjeaumeHor KpameBcTa n Jamana.!

CKTpYKTYpa UMb

TekcT oBor MeljyHapoJHOT yroBopa ce cacToju OJ mpeaMOyJie U YeTHPHU
MOTJIaBJba: MPBO YHMHE Ozpende o obmMmy mpuMeHe W Aeunndje (wi. 1-4),
npyro oxapenbde o HamiexxHocTu (Wi 5-7), Tpehe ompenbe o mpuzHaABY U
n3BpuIewny (wi. 8-15) u yerBpTo, onmite oapende (wi. 16-34).

Canpkaj mokasyje Ja je KOHBEHLHWja ,,JBOCTpYyKa™, jep CaapKuh Kako
oapende 0 HAJUICKHOCTH, TAaKO U OJpende O MPU3HABY U M3BPILICHY CYJICKHX
OJUTyKa IOHETHX MPUMEHOM KOHBEHIINjCKUX HOPMH O HAJUICKHOCTH.

Cymrtunacku nmib KoHBeHIWje, HaBeleH y mpeaMOyiu, na ce ooe30enu
JICjCTBO CIIOpa3yMa O MCKJbYYHMBO] HaUIS)KHOCTH (IPOPOTAIIMOHUX CIIOpasyma)
U TpHU3HAKE W HM3BPUICHE CYJCKHX OJJIyKa JIOHETHX y MOCTYIIKY KOjH je
MOKPEHYT Ha OCHOBY TakBOI cIOpa3yma, OCTBapyje ce JOCIeAHUM
cripoBohemeM Tpu Hauena: 1) u3aOpaHu CyZ AyKaH je a pPeuid crop KojH je
MOKPEHYT Ha OCHOBY MyHOBAYKHOT MPOPOTAIMOHOT CIIOPa3yMa; 2) CBaku Jpyru
CyIl Ipe]] KojuM OyJie TOKPEHYT CIIOp Mopa Jia 0JI0Hje Jia ra peliasa; u 3) CBaku
JIPYTH CyJ Iy’KaH je 1a OJUTyKy H3a0paHor Cy/a IPU3HA U H3BpIIH.”

O6uM npumene

O0uM mpuMeHe OBOr Mel)yHapOAHOT MHCTPYMEHTa BHIIECTPYKO je orpa-
HUYEH:

a) IpeMa MaTepHju — MpUMEmYje ce caMO Ha CIOpOBE C MelyHapoTHUM
€JIEMEHTOM W Ha MPOPOTaIMOHe CIopasyMe y rpal)aHCKoj U TProBaukoj MaTepH-
ju (un. 1) kojuma je nmpenBuleHa NCKIbYUHBA HAUICKHOCT cyaa (4. 2),

0) IO BpeMEHCKOM KPHUTEPHUjyMy — MPUMEHYje ce caMO Ha IPOpOoTaIfoHe
CIIoOpa3yMe KOju Cy 3aKJbyUCHHU 0 FEHOM CTYIamby Ha CHAry y JpXKaBH YHjU CY
CYJOBU M3a0paHH Kao HAIJICKHH U CaMO Ha IOCTYIIKE KOjH Cy MOKPEHYTH II0-
Clie FbeHOT CTYyIarbha Ha CHAry y JP>KaBH MIPEJ YHjUM CYJIOM je MOCTYIaK HOKpe-
HyT (w1. 16),

B) YCJIOBOM Y3ajaMHOCTH (PELHUIIPOIMTETa) — OJIPeI0e O IPU3HAKY OJJTyKa
OJIHOCE Ce caMo Ha OJUIyKe CyJoBa JpKaBa uiaHuna (wi. §), a ogpende o npu-
3HamY JEjCTBA MPOPOrallMoOHOr CIIopa3syMa OJHOCE Ce CaMo Ha CIIOPa3yM O H3-
0opy cyzda npyre Ap)KaBe WIAHUIIE,

r) pesepBama (wi. 19-21), u

' Bunern dycroty 6p. 2.
20 peter At Nielsen., 101.
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) IO BPCTH TIOCTYIIKa — HE IPUMEYje ce y TOCTyIIHMa 3a oJpeluBame
MpUBpPEMEHE Mepe Yak M KaJ je mpeAMeT criopa oOyxBaheH criopazyMoM (4. 7).

[lraBumre, matepuja y kojoj he ce ompende KonpeHnuje nmpuMemuBaTH
jOII je BHIIIE CyXeHa ¥ OJHOCH CEe CaMO HA TPIOBHHCKE CIIOPOBE” M TO HE CBE.
Haume, u3 oOuma npruMeHe u3y3eTu cy MOTPOLIayKy yroBopH (Wwi. 2, cT. 1, T. a),
M0jeIMHAYHY U KOJIEKTUBHHU YTOBOPH O pany (4. 2, ct. 1, T.0), yroBopHu Koju ce
3aKJbYyUyjy y TpahaHckoj marepuju (CTaTyc W MpaBHA CIIOCOOHOCT (BU3HUKHX
nuia, o0aBe3a U3JIpKaBama, OpayHu YrOBOPH, 3aBellTama U Haciehupame) (.
2, cT. 2, T. a-71), CT€YajHH MOCTYNAaK U MPUHYAHO MOpaBHame (WI. 2, CT. 2, T. ),
YTOBOpH O TpeBO3y pode u myTHHKa (4. 2, cT. 2, T. (b)), CHOPOBH O MOBPEIH
mpaBa KOHKypeHIuje (Wi. 2, cT. 2, T. X), BehiHa cllopoBa Ha OCHOBY BaHYTOBOP-
HE OJIrOBOPHOCTH 3a mTeTy (Wi. 2, CT. 2, T. T, H, ], K), CTBapHa NpaBa Ha HETMo-
KPETHOCTUMA W 3aKyNl HEMOKPETHOCTH (WI. 2, CT. 2, T. J), CTaTyCHa NUTama
MPaBHUX JIAIA (WI. 2, CT. 2, T. M), IyHOBa)KHOCT U TIOBpE/Ia IIpaBa MHTEIEKTyall-
HE CBOjHHE OCHM ayTOPCKOT M CPOJHHX IpaBa (4. 2, CT. 2, T. H U 0), ITyHOBa-
YKHOCT yIThca y jaBHe peructpe (Wi. 2, CT. 2, T. ), apOUTpaka U CYACKH IMOCTYII-
M y Be3u ca apoutpaxom (wi. 2, ct. 4) utn. Ilopen Tora, Ha OCHOBY H3jaBe O
pe3epBH, OpXKaBe YyrOBOPHUIIE MOTY Jia OOMM IPUMEHE OrpaHrye joll BULIE U J1a
u3y3My onpeheHy MaTepHjy IO CBOM H300py U3 BeHE MPUMEHE aKo 3a TO UMajy
jak nnTepec (strong interest) (wi. 21).* Jleknaparmja Ha ocHOBY 41 21 ce Moxe
JIaTH y cBako no0a.

VYcnoB ga mpenmer Mopa OuTH ca Mel)yHapOJHHM €I1eMEHTOM Pa3IndruTO
ce onpelyje ¢ o63mpom Ha nBa riiaBHa moriaBshba Koneennuje. Kana je peu o
MPU3HAY JICjCTBA MPOPOTAIMOHOT CIIOpa3yMa, CMaTpa ce Jia je MpeJMeT ca Me-
hyHapoJHUM eeMEHTOM aKo CTpaHKe uMajy OOpaBHINTA y Pa3IUUUTHM ApiKa-
BaMa WJIM aKo je BbHUXOB OJHOC WM HEKH OMTaH eIEMEHT CIopa Be3aH 3a JIPyry
npxaBy. [Ipu ToM ce Kao pejeBaTaH MHOCTPAHU €JIEMEHT HE y3UMa CEeJIUIITe
u3zabpasor cyna. (uwi. 1, ct. 2). JIpyrum pedrnma, HHje JOBOJLHO Jla CTPAHKE KOje
nMajy OOpaBHINTA y MCTO] IpXKaBH M3a0epy Kao HMCKIJbYYMBO HaJUIeXaH CyXl y
Ipyroj Ap>KaBU. YHazna y O4M Aa je Kao Tadka Be3MBama 3a JHMLA YCBOjeHO Oopa-
BHWIINITE, @ HE PEIOBHO OOpaBUINTE, Ka0 IITO je TO A0 cajga OmIo yoOu4ajeHo y
pany Xamke xoH(pepeHuuje. M3Bemraj He caapXu HUKAKBO oO0jalmberme 300rT
yera je TO yuumeHo. [IpaBHO suie ce cMaTpa Pe3UIEHTOM y Ap)KaBU y K0jOj
MMa CTaTyTapHO CEAMINTE, Y JIPXKABH 10 YHjEM je TIpaBy OCHOBAHO, Y JPXKABU Y

2! Ibidem.

2 EBporicka yHWja pa3MaTpa CTaBJbame¢ JBE TakBe peseppe. IIpBa GM ce OJHOCHTA Ha
YroBOpE O OCUTYpamy, a Ipyra Ha yroBope O MpeHocy ayTopckux mpasa. European Commission,
Proposal, npeamOyna, macycu 14 u 15. ¥ CAJl ce momumy YroBopu O (paHIIM3UHTY H
aTXE3MOHH YTOBOPU MACOBHOT TpXKUIITA (non-negotiated “mass market” agreements), Kao MTO je
HIIp. YroBOp O JIMIEHIH CTaHAapAaHor codrBepa. Kuna je HajaBuia wusysehie yroeopa o
KoH30pIHjyMy m3Mely ctpannx u momahux ymaraga. Buneru Richard Garnett ctp. 18-19.
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KOjOj MMa IIeHTap yNpaBJbamka WK Y JAPKaBU Tl My je TJIaBHO MECTO MOCIIOBa-
wa (a1 4, ct. 2). Tauke Be3nuBama Cy MOCTaBJbEHE aJITEPHATUBHO — JOBOJBHO j€
Jla je caMo jenHa ol BUX y APYroj IpKaBH Y OAHOCY Ha cayrosapaua, Ia Jia ce
cMaTpa J1ia je ycloB ,,MehyHapogHOCTH  UCITyHCH.

Kana je peu o mpusHamy CyJICKHX OJUTyKa, IpeaAMeT je MehyHapoaHu ako
ce Ipez CyIOM JpsKaBe WIAHWLE TPaKH MPU3HAKE CTpaHE CYICKe OJUTyKe (Wil
1, ct. 3). YV ToMm ciydajy, oIIyKe n3abpaHoT Cy/ia TOHETEe y YHYTPAIImHIM CII0-
pOBHMa MOCTajy W3BPIIHE Y IPYT0j ApKaBH WIAHHWLIM Ha OCHOBY oapenada Kon-
BeHIMje. Y pe3epBaMa, Ha OBe ofpeade ce HajoBe3yje MoryhHoCT na apkaBa
YTOBOPHHUIIA TIPEIBUIN J1a FhEHH CYJIOBH MOTY J1a OA0H]jy J1a perraBajy crop ua-
KO Cy M3a0paHH CIIOpa3yMOM O UCKJbYUYHMBOj HAIJICKHOCTH, aKO HE MOCTOjJH HU-
KakBa Be3a u3Mel)y Te ApkaBe, CTpaHaka y CIIOpY M NpeaMeTa cropa C jenHe
ctpate (wi. 19), u xa Moxe aa oa0uje NpU3HAKE MPeCcy e U3 JpKaBe yrOBOPHU-
IIe aKO Cy CTpaHKe Ouiie HeHHM PE3UJCHTU W CBU JIPYTH €JIEMETH CIIOpa OCUM
MecTa 13abpaHor cyzia cy OWiIM MmoBe3aHu camo ¢ oM (. 20).

Tpeba umatu y Buny na ce oapende Konsenmuje rakohe He npuMemnyjy Ha
Tpy’kKame IejcTBa npehyTHOM mpoporaroHoM criopasymy (submission), HATA
MPU3HAKkE U U3BPILICHC Npecya Koje Cy JIOHETe Ha OCHOBY MpehyTHOT mpopo-
ralyoHOr cropasyma (OJHOCHO, YIyIITama TYKEHOT Y paclpaBy O MpeIMeTy
criopa 6e3 UCTHLakba MPUroBopa HeHaluiexHocTn). Oner, y M3Bemrajy He Ha-
Ja3UMO HHMKAaKBO oO0jarimemne 3a To. Y [IpenHanpry ,,BeirKe KOHBEHIMje ™ mpe-
hyTtHa npoporauyja je 6uia ypehena y ui. 5.

VYnopehyjyhu cBa oBa HcKJbyUYeHa ca 3HATHO jeTHOCTABHUjUM ojpeadama
Ibyjopurke koHBeHIHje Koje TpeaBuhajy mupu o6uM npumeHe, Hamehe ce yTu-
CaK O HHMXOBOj (DYHIAMEHTATHO] PasIMUYUTOCTH.” MOXEMO 3aKIbyuHMTH 1a je
0o0uM npuMeHe Xallke KOHBEHIIMje BeoMa OrpaHHYeH OpOjHUM H3y3eluMa U 1a
je m3ysenmma oOyxBaheH HM3 cHTyalMja y KojuMa O ce TmpeMa CaBpeMEHOM
CPIICKOM TpaBy MPHU3HANO JIEPOTAIIMOHO JICjCTBO CIIOpa3yMa O HAAJICKHOCTH Y
KOPHUCT CTPaHOT CyJa U CTpaHa OJulyKa AOHETa Ha OCHOBY cIlopasyMa O HaJjie-
XKHOCTH.

VY jennom nomeny KoHBeHIMja TIaK YBOJW HEIITO HOBO, LITO JIO cajia HU-
je mocrojano y nomaheM mpaBy, ajli je MUTamkE Aa JU je Ta HOBUHA MO3UTHBHA.
Ha ocHoBy 4. 2, cT. 5 mocTtynak HHje UCKIJbydeH n3 obuma npumeHe KoHBeH-
[IMj€ caMO Ha OCHOBY YHIHCHHUIIC /1A j€ jeJTHA O]l YTOBOPHHX CTpaHa y CIIOpazyMy
0 HaJJIS)KHOCTH JIPKaBa, APKaBHU OpraH MM arcHInja, Kao U CBaKo JIUIE Koje
nenyje y uMe apkase. M3 Tora cieau na Ou ap>kasa (M cBe OHO ILTO MOJ ApiKa-
By CHaja, Kao Ha IPUMEp jeANHHIE JIOKAIHE CaMOyIIpaBe, pa3He areHuuje, Mu-
HUCTPH UT].) MOTJIa J1a 3aKJbY4H CIIOpa3yM O HAJIEKHOCTH CTPAHOT CyJa U Jia

2 Tako u Puyapn INapuer, ctp. 11-12.
2 Jlo crmamor 3aKibyuKa gonasu i [apHeT kaia je y muTamy mpaBo AycTpammje: cIp. 5.
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O0u gomahu CyJ0BM, YKOJIMKO OMCMO TOCTaJId Jp>KaBa YrOBOPHMIA, OWIIM JTy-
XKHH J1a TIPYXe JIjCTBO TaKBOM cropasyMmy, 0e3 o03upa Ha oxpende yHyTpa-
IIBET IpaBa KOje €BEHTYaJIHO NpenBulajy MCKJbYYMBY HaUISKHOCT JoMahmx
cyznoBa.” YroBapame HaIJICKHOCTH CTPAHOT Cyla y yrOBOPHMA y KOjHMa je
jeaHa oJf YTOBOPHUX CTpaHa Ap)KaBa WM JIPKaBHO Telo Omino OM Kpajmbe Heo-
OWYHO, aJi He W HEe3aMHUCIINBO, OyAyhu J1a ce Ka0 MHBECTUTOPH U (PUHAHCH]EPH
y onmuTHHama cBe demihe jaBspajy cTpaHa juia. Jp>kaBHHM MpeACTaBHALN Kaaa
Oyny pasMunubanu o patudukanuju ope KonpeHnuuje tpeba cebu 1a mocrase
nutame Aa au je CpOuja crpeMHa 3a NMpU3HAKE OAJyKa CTPaHUX CylOBa y
MIOCTYNIIMMa y KOjHMa je OHa caMa Omjia CTpaHKa.

Cnopa3yM 0 HAJICZKHOCTH

Criopa3yM 0 HaaJIeKHOCTH KOjH y)KHBa 3aIlITUTy KOHBEHIHjCKUX HOPMHU
Tpeba Ja IpeBUIN MCKJbYUNBY HAUIGKHOCT M3abpaHor cyaa.”’ Ako y mpopo-
ralMoHOM CIIOpa3yMy HHj€ W3PHYMTO HABEJCHO Ja je HAAJICKHOCT u3abpaHor
cyJia uckJbyunBa, KoHBeHIMja ycrocTaB/ba 000pUBY HPETIOCTABKY Ja je Tpej-
Bul)eHa MCKJbYUYMBA HAJICKHOCT, aKO CE y CIOpa3yMy Kao HajyiexHu oapelyjy
CYJIOBM jeJlHE ApiKaBe wiaHuile (OUIo rpymnHo, OWIo MojeJMHAYHO UMEHOBAMHEM
KOHKPETHOT cyjia Te Apxape wianuie)(wrt. 1 ct. 1 y Be3u ca wi. 3, tauke a u 0).
Ogo 3a CpOujy HHje HULITA HOBO, jep C€ CIOPa3yM O HAJJIEKHOCTH TaKO TyMa-
YH M 110 HalleM IPaBy, OAHOCHO HHUj€ HEONXOIHO Ja CalpKU pey ,,ACKIby4nBa“
Ja OM ©Mao MCKJbYUMBO A€jCTBO. Y HEKUM common law npxaama (amp. CAZl u
Kanana) mHaye He BaXkH Ta NPETIOCTaBKa, T€ MPOPOTALHOHH CIOPa3yM He
npeasulja HCKIbYUHBY HAIEKHOCT AKO TO HHjE H3PHUUTO HABEICHO.

3axTteB Gopme yTBpheH je y wi. 3 Tauka 1. Cropa3zyM o HaJUIEKHOCTH MOpa
OUTH 3aKJbYYeH WM JIOKyMEHTOBAaH Yy NMUCAHO] ()OPMH WJIM JPYTHM CPEICTBUMA
KOMYHHUKaIHje Koja unHe HH(popMalyje TOCTYITHUM 3a KacHHjy YHoTpedy | mo-
suBame.”® Ha Taj HaumH je 06yxBaheHO 3aKI/byuere POPOralHoHHX CIopasyMa

% TakBy oapendy O HCK/bYYMBO] HAANEKHOCTH CAAPXKH HIIP. 3aKOH O jaABHO-IIPHBATHOM
MapTHEPCTBY U KoHNecujama, Cayorcbenu inacuux 6p. 88/2001, wr. 60. Mehytum, onpende Xarke
KOHBEHIIMje, ako OMcMO je paThu(uKOBaiHM, WMaise OM NPETHOCT HaJ TAaKBHUM 3aKOHCKHM
onpendama.

%6 JlpikaBe 4maHMIE MOTY H3jaBOM Ja MPOIIHPE OAPEAGe O MPH3HAY M M3BPLICIHY M HA
OJUTyKEe CyJI0Ba YHMja je HaJUISKHOCT 3aCHOBAaHA Ha CIIOpPa3yMy KOjU HHje NPEIBUIEO HCKIbYUHBY
HAJIISKHOCT u3abpaHor cyna (a non-exclusive choice of court agreement) (un. 22).

7 M. Cranusykouh, MelhyHapoana HamiexHocT cynoBa y mpasy CAJl, EE3 u EDTA,
Hoeu Can, 1995, ctp. 135.

Cnonmyna Qopmynanuja je mpBu myT yBeneHa Mopnen 3akoHom YHIIUTPAJI-a o
MeljyHapo/IHO] TPTOBHHCKO] apOuTpaxu, a ycaspiieHa je Mogen 3akonom YHIIUTPAJI-a o
eJIEKTPOHCKO] TproBuHU (wi. 6) 1 KoHBEeHIHMjoM O ymoTpeOM eNeKTPOHCKHX KOMYHHKaluja y
MeljyHapomHUM yroBopuma (Wwi. 9), U3 yujux oapenda u BOIH MOPEKIIO.
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uMejIoM. YTIaasbuBo je fa y oBoj KOHBEHIIMjH HICY yCBOjeHa pelese U3 il 23,
cr. 1, Tauaka 6 u 11 [IpBe Opucencke ypeade KOjuM ce ocuM nucane Gopme npu-
3Haje Kao MyHOBakKHA M (popMa Kojy Cy YrOBOpHE cTpaHe Mel)ycoOHO ycrocTaBu-
Je mpakcoM M dopMa Koja Koja je y CKJIaay ca ONIUTE IMO3HATHM TProBauKUM
obuuajem. [Ipyrum peurnma, KoHBEHIIHja je 3HATHO PECTPUKTHBHHjA y TIOTIIETY
(opme npoporanroHor criopazyma ox bpucencke ypenbe. OHa je y TOM morneny
PECTPUKTHBHHMja M O HAlIer 3aKOHA O pellaBamy CykoOa 3aKOHA KOjH MPOITYIITa
J1a 3a CIIOpa3yMe O Ha/UIeKHOCTH MPOIHIIIE TOCEOHY (hopMy.

CaMOCTaITHOCT NMPOPOTaMoHe KJIay3yJe y OAHOCY Ha OcTayie oapende yro-
BOpa 3arapaHToOBaHa je WiaHoM 3, Tayka J. Ha oCHOBY e, IpOpOoranoHy Kiay-
3yny Tpeba TpeTupaTtH Kao nocedan yrosop. [IyHoBaxkHOCT mpoporaunoHe Kiay-
3ylie HE MOXKE C€ OCHOPUTH caMo 300T TOTa IITO je OCHOBHH YrOBOp HUIITAB.
Teopuja o camocraaHOCTH apOUTpakHe Kiaysylie je 00po Mmo3HaTa M yHHBEp-
3aJIHO IIpU3HATa y apOUTPa)KHOM TIpaBy, a OBJE j€ MpecIrKaHa Ha IPOPOraltoHe
criopazyme. To 3Haum Ja ce popmMaiHa MyHOBKHOCT MPOPOTAI[IOHOT CIIopa3zyMa
OlICIbYje OJIBOJEHO OJ1 MyHOBAKHOCTH OCTAJIMX Ojpenada yroeopa M TO Ipema
ycJoBMMa 3a (YOpMaHy MyHOBAXKHOCT caipKaHuM y wi. 3 Tauka 6. Marepujanna
ITyHOBaYKHOCT TPOPOTAITOHOT CIIOpa3yMa ce Takohe IeHH 0JIBOjeHO M ojapehena
je Mepo/IaBHUM TIPaBOM 3a YroBop (Tj. 3a CIIOPa3yM O HAJUISKHOCTH). MepoaaBHO
MpaBO 3a MaTepujajiHy MyHOBaKHOCT CHOpa3yMa O HaJJIeKHOCTH ozapehyje cyn
HaJIeKaH Ha OCHOBY WiaHa 5, cT. 1, wiaHa 6 u wiana 9.

OobaBe3a uzadpaHor cyaa

Onpenda o uckibyunBoj (MehyHapo1HOj) HaUICKHOCTH U3a0paHor cyja Ja
pely Crop Ha KOjH Ce CIopa3yM OJHOCH, CaApiKaHa je y WI. 5 Koju 0TBapa Jpy-
ro MOTJIaBJke KOje HOCH HAcloB ,,Hammexxuoct™. M3abpanu cya uMa obaBesy n1a
OJUTY4H O CIIOPY M HEe MOXKE CE€ MO3MBATH HA JIOKTPUHY YHYTpAIILET IpaBa Koja
My TIOBEpaBa TUCKpEIHOHa oBnamfieha y MOreay MpUXBaTamba HaICKHOCTH.
OBOM 0/ipeI0OM je UCKJbYUCHO MO3UBAKE HIP. HA JOKTPUHY forum non conve-
niens, iy ¥ Ha MOCTOjamb-¢ JTUTHCIEH/CHIH]je Ipe cTpanuM cygoM.” C apyre
CTpaHe, U3abpaHu CyJ| CE€ MOXE MO3BATH HA MOCTOjambe apOUTPAKHOT CIOpasy-
Ma Kao pasJIor 3a HENPHXBATaIbe HAAIeKHOCTH. . Y ofHoCy Ha moctojehe cpri-
CKO TIpaBo, OBa ojpenda YHOCH HOBHHY YTOJNHMKO mTO AoMmahu cyn y ciydajy
KaJia Cy CTpaHKe YTOBOPUJIEC HErOBY HAIUICKHOCT He OM MOTrao jJa oJ0uje Jia mo-
cTymna 300T HEUCNYyHhEHha ycaoBa Ja 0ap jeaHa oa cTpaHa uMma jgomahe apika-
BJBAHCTBO OJIHOCHO CEIMIITE Yy HAIIOj 3eMJbH, MOCTaB/beHOr y wi. 49, cr. 2
3akoHa 0 pelaBamy Cykoba 3aKoHa.

% Trevor Hartley, Masato Dogauchi, ctp. 44.
30 Ibidem, ctp. 43, dycHora 155.
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N3abpanoM cyay je MOBEpeHa U HAUICKHOCT Ja OJJIy4yje O MyHOBaXKHO-
CTH caMor cropasyMma o HajuiexxHocTd. OH HUje TyXaH Ja OAJydyje aKo je cIo-
pa3sym HumITaB wim pyuubus (null and void). TyxeHa cTpaHa npex n3abpaHuM
CYJIOM MOJKE JIa OCIIOpH ITyHOB)XHOCT CIIOpa3yMa O HaJJIS)KHOCTH U Jia Ha Taj
HA4WH T030BE CyJ Ja OAIYUYH O TOM HNHUTamy. AlM, n3aOpaHu cya OM UCTO TaKo
MOTA0 J1a OIICHYje MyHOBAXHOCT CIIOpa3yMa | IO CIY»KOCHO] AyKHOCTH, YaK U
aKo je Ty)KeHa cTpaHa He ocropasa. [locTaBiba ce MHUTamkE KakaB je cTaTyc Ipe-
hyTtne npoporanuje no oBoj Konsenuuju. Ayropu Konsennuje u M3Bemraja cy
n30ery OJIrOBOP Ha OBO IHTAaE, AJIM CE YMHH JIa FheHe oJipei0e MOTY YTHUIIATH
Ha myHoOBaXkHOCT npehiyTHe mpoporaiyje, jep Ou cTpaHka Koja je mo yHyTpa-
LIIBEM MpaBy Ay’KHa Ja 0JIarOBpEMEHO MCTaKHE HHMIITABOCT CIIOpasyma O Hal-
JISKHOCTH MOTJIa J1a UCKOPHUCTH oApendoe KonBeHmuje na ce TeKk KacHHje Y TO-
CTYIKY TI030BE Ha HUINTABOCT criopasyma. [lomto KoHBeHIMja HEe orpaHnyaBa
MoryhHOCT 1a u3abpaHu CyJ OUTydyje O IMyHOBAKHOCTH CIIOpa3yMa HUKAKBUM
pOKOM, YMHH ce Ja Ou u HebIaroBpeMeH MPHUTOBOP Ja je cropasyM o u3bopy
HaJJICKHOT CyJla HUIITaB MOrao (MM YaK Mopao) fa ce pazmarpa. OBo 6u 6miio
3HA4YajHO OJCTyMame o]l mocrojeher MpaBHOT PEeKMMa KOjU Cc€ 3aCHMBA Ha Mpe-
hyTHO MCKa3aHOj BOJbH CTpaHaKa.

N3abpanu cy 0 MyHOBKHOCTH CIIOpa3yMa oJyIydyje ,,[10 MPaBy Te JipiKa-
B, aJl ce y KOMEHTapHMa HaloOMHIbE Ja U3pas ,,IipaBo’ 00yxBaTa U KOJIU3HO-
HE HOpPME Te JIpiKaBe, OJHOCHO JIa He MOpa YBEK OMTH MEpPOJIaBHO MAaTEepHjaTHO
[paBo JIpKaBe u3abpaHor cyaa. AyTopH U3BellTaja 00jaimbaBajy aa ou y ciy-
Yajy Ja ce MUCIIMJIO caMO Ha TO MpaBo Ouo ymoTpeOsbeH u3pas ,,10 YHyipa-
wirbem TIpaBy Te Apxkase.' Kao IITO je pedeHo, MepoaaBHO IPABO CE MpHMe-
Bbyje caMO Ha pa3yiore MaTepHjajHe HUIITABOCTH (HIIP. HE3aKOHHCTOCT, MaHE
BOJBE U CJ1.), jep HUILTABOCT CHOpasyMma y morieny GopMme 3aBUCH UCKIbYUHBO
OJ1 UCITyEheHha ycIloBa oapehennx y wi. 3, Tadka 11.

O6aBe3a u3a0paHOr Cyza Jia PelId CIop MOXKE Jla CE UCKJbYYU H3jaBOM
(pe3epBoM) AprkaBe WIaHHUIE Y CiIy4ajy Aa u3Mely cropa u cTpaHaka u TOT cyda
HE TIOCTOjH JpyTa Be3a OCHM IMPOPOTAIHOHOT crtopasyma (wr. 19).

OobagBe3a cBUX APYIruxX CyJI10Ba

O6agesa je CBUX JPYruX CyJIOBa Jp)KaBa YroBOpHHUIIA (KOjU HUCY HM3a0pa-
HH) J1a 3aCTaHy ca IMOCTYIIKOM WJIU J1a ox0aIie WHHIIMjaTHA aKT y MPEAMETY Ha
KOJH C€ OJTHOCH CITOPa3yM O MCKJbYYHMBOj HAIISKHOCTH cyAa (4. 6, ct. 1). Kao
n Bbyjopmika xoHBeHIIMja 1 oBa KOoHBeHIMja 0cTaB/ba HAIIMOHAIHOM IIPaBy Aa
OJpeaM Ha KOju HauuH he ce mpy>XUTH [1ejCTBO MPOPOTralliOHOM CIIOpa3yMy, 3a-
CTajamkeM y MOCTYIIKY WM oflanuBameM Tyx0e. Maza HHje U3pHUUTO PEUYEHO,
rmo/ipa3yMeBa ce Jia ce oBa o0aBe3a MpUMemYyje caMo y ciaydajy Kaja je nzabpan

3! Trevor Hartley, Masato Dogauchi, ctp. 43.
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cyn mpxase yrosopuie.”> Ox oBe oGaBese je mpensul)eHO TeT u3y3eTaka (.
6, ct. 2). IIpBo, Taj Cya MoXKe J1a YTBPAHU Ja je CIopa3yM HHIITAB WIH PYIIJBHUB
0 MpaBy JIpkaBe u3adpaHor cyna (ykibydyjyhu U Bberose KOJIM3MOHE HOPME —
LITO 3Ha4W Aa Moxke Johu 1o y3Bpahamwa u npeynyhusama) (wi. 6, cT. 2, Tauka
a). [lpyro, Moxe a yTBpIM J1a je YTOBOPHO] CTpaHH HEJNOCTajaja COCOOHOCT
3a 3aKJbydere cropasyma (wi. 6, cr. 2, Tauka 0). YV 0BOM Cllydajy MEpOJaBHO
paBo 3a COcOoOHOCT ofpelyje Taj Cya MO CONCTBEHHM KOJM3UOHUM HOpMaMa.
Tpehe, cyn npen KojuM je MOKpEHYT MOCTYMaK UMa OBIAIINeke J1a YCKpaTH JIej-
CTBO IIPOPOTAIMOHOM CIIOpa3yMy, ako OICHHU Jia Ou MpyKambe JejcTBa CIIopasy-
My HMAJlo 3a TIOCJICAMILy OUYUIJICHY HelpaBay WM Ou OWIIO OYUTIICTHO CY-
MIPOTHO jJaBHOM TOPETKY FHETOBE ApkaBe (Wi. 6, cT. 2, Tauka 11). YeTBpTH U3y3e-
TaK OJHOCH C€ Ha M3y3eTHE OKOJIHOCTU KOje Cy HAcTyNWie, U3BaH KOHTPOJIE
YrOBOPHUX CTpaHa, aKo CyJ OLEHH Ja ce 300T HBHXOBOI HACTYIamba HE MOXeE
pa3syMHO OYEKMBATH HM3BpIICH:E criopazyma (wi. 6, cr. 2 tauka x). [lociaenmu
M3y3eTaKk OJHOCHU CE Ha Cilydaj Kaja je u3abpaHu CcyJ OJUTy4YHO Ja HE paclpaBu
npenMeT (4. 6, cT. 2 Tavka e).

Hajumpu npocTop 3a Henpu3HaBamwe JejCTBA CIIOPa3yMy O HaJUIC)KHOCTH Y
KOPHCT CTPAHOT CyJla OCTaBJbEH j& OApeZ00M Koja CyIy Mpell KOjUM je TOoKpe-
HYT MOCTYMaK Jaje cio0oy Aa MpoleHy mTa Ou Ouina ,,0unriieiHa HenmpaBaa™.
Y U3zeemirajy ce objamimaBa Ja ce OBaj U3pa3 OJHOCH Ha 3aITUTY UHTEpeca
CTpaHaKa, 3a pasluKy OI ,,jaBHOT TMOpPETKA" KOjH C€ OJHOCH Ha 3aIlTUTy OIl-
WTUX UHTepeca. [laspe ce HaBoau:

,»152. V3pa3 ,,ounriiesiHa Hempapaa“ MOKpUBa U3y3eTHE CIyvajeBe KaJl jeHa O]
CTpaHaka He OM JoOWJIa MOIITEHO cyheme y CTpaHoj ApKaBu, MOXKAa 300T MpucTpa-
CHOCTH WJIM KOPYILH]j€, FIIH KaJ ITOCTOje IPYTH Pa3Io3H CIENU(IIHN 32 Ty CTPAHKY
KOjH O je CripeyrIIn Jia TIOKpPeHe MOCTYIaK Mpej| n3adpaHuM CYIOM WU JIa YUECTBYje
y TOM TIOCTYIIKY Kao Ty>KeHa cTpaHa. M3pa3 ce Moxke Takolhe OHOCHTH Ha moceOHe
OKOJIHOCTH Yy KOjUMa je CIOopa3yM O Ha/JISKHOCTH 3aKJbyUeH — HIIP. aKO j& HEroBO
3aKJbyUeH-€ MPOU3BO/I TpeBape. Hamepa je na cranmapz Oyne BHCOK: oipenda He J0-
3B0JbABA CY/y Ja 3aHEMApH CIOpasyM O Ha/UISKHOCTH jeHOCTaBHO Ha OCHOBY UHHbe-
HHIIE /1A Taj CrIOpasyM He 61 GO TyHOBaXaH 1o joMahem npasy.*

32 Kako kaxy ayropu Wssemraja, To mpouctnie u3 neduHMLHMjE cmopasyma o
tl

HA/IISKHOCTH canpkane y wi. 3. Ibidem, ctp. 46.

By W3Bemmrajy ce HaBOAM Ja TpBa /iBa cTaBa oarosapajy wi. II cr. 3 Ibyjopike xonBeHIHMje
0 TNPU3HAKY y U3BpLICHY apOUTPaXHUX OMIyKa y Jely Y KOMe CIIOMHEbE ,HHUIITaB apOHTpaXKHU
cniopasyM (null and void - y cprickoM TpeBOy ,,lipecTao na Oyae BajbaH'), JIOK CTABOBH ] M €
HOKpUBajy OHO INTO ce y Ibyjoplikoj KOHBEHIMjH HABOAM Kao CHOpa3yM ,,0e3 AejCTBA WM
Herno00aH 3a npuMeny* (inoperative or incapable of being performed). [lame ce obpaznaxe aa je
CIIOKEHOCT oBe oapenbe y mopehemy ca HaBegeHMM dWiaHOM Ibyjopiike KOHBEHIHjE caMO
MPUBHIHA U /12 j€ H3a3BaHa HaCTOjameM Xalke KoH(EepeHIyje 1a ce MocTurHe Beha mpennu3HocT ox
OHE KOjy Ipy’ka ,,cKeleTHa oapenoda‘ lbyjopmike konennuje. Ibidem, ctp. 47.

** Trevor Hartley, Masato Dogauchi, ctp. 48.
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Iapuer noxceha na Tyxuouy mpej aycTpaaljcKUM CYAOM YeCTO KOPUCTE
aprymenT na he nm 6utn yckpaheHa mpasza mpea u3adpaHnuM CyJIoM jep je Me-
pOMaBHO TIPABO KOje OW MPUMEHNO M3abpaHu CyJ M3Y3eTHO HETOBOJHHO 10 MH-
Tepece TYKUOIa TAKO Ja OM OH MOXKJa OCTao U O3 TYKEHOT 3aXTeBa MpeJl u3a-
OpanuMm cyzoMm. OH HHUje curypaH 1a Ou ayCTpaaujCcKH CyIOBH, KOjU Cy MHa4e
CKJIOHM Jla MPUXBAaTe OBaKBE apryMeHTe, OMJIM CHpEuYeHH y ToMme onpeadama
Xarike KOHBEHIIUje, jep je wiaH 6, ¢T. 3 0 ,,04UIJICHO] HEMpaBIu™ MIUPOKO
(OpMyIIHCaH U OCTaBIbA UM JOBOJBHO IIPOCTOPA 32 HHXOBO HpHXBaTame.” TH-
Me ce yMamyje CHara criopasyma O HaJJIe)KHOCTU U BpeaHocT KoHBeHInje Kao
MHCTpYMeHTa XapMonu3armje.’® Pa3osn 3a HeNpHU3HABake CIIOPA3yMa Cy OBJIC
wMpH o1 OHKX npensulennx y Hbyjopiukoj KoHBeHIHMjH.

KonBenuuja ne ypehyje nurame TUTHCICHICHLIN]E, OCUM ILITO Y WiI. 5, CT.
2 3a0pamyje u3abpaHoM Cyy Ja oaouje na oainyuyje (,,Ja BpIId HaJJIeKHOCT)
W3 pasiiora mTo Ou o cropy Tpedaso aa oJutydu cyJ apyre apxkase. Kao nocie-
mura Tora, Moryhe je Boheme mapaneHuX MOCTyIaka y WCTOj CTBApH, jep CyI
mpes KOjUM je MOKPEHYT MOCTYIMaK MOXKE JIa OIICHHU Jia CIIOPasyM O HaIJIe)KHO-
CTU HHUje IyHOBAXKaH, WIK JIa TIOCTOjU HEKU OJ] pasiiora npensuleHux y 4i. 6
KOjU My Jaje MmpaBo Ja OJUIydyje YNpKOC TOME IITO MOCTOjU NPOPOralluOHU
criopasyM (HIIp. 1a O MpyKame JIejCTBa CIIOpa3yMy OMIIO CyPOTHO jaBHOM I10-
peTKy meroBe apxkane). OmIyka Kojy Taj cya Oyme AoHeo crpednhe mpu3HaAme
OJUTyKe N3a0paHor CyJia JIOHETe Y APYToj APKABH YTOBOPHHUIIH.

KonBeHyja oficTyna oj mpaBHiia Koje BaXKH Y CPIICKOM MpaBy, Kao U y
MHOTHM JIPYT'MM HallMOHAJIHUM NpaBUMa, Jia C€ MyHOBAXHOCT MPOPOTaluo-
HOT cropasyMa (MCTO Tako M apOUTpaKHOT Clopasyma) OLemyje camo Io
6J1aroBpeMEHOM MPHUTroBopy cTpaHke.” Ha ocHOBY wi. 6 Xalike KOHBEHIIHje
(Mazma TO HHje U3PHYHUTO PEUCHO) CYI MOXE Ja OIydyje Mo CIyKOeHO] Iy-
JKHOCTH JIa JIM TIOCTOjH HEKHW OJ pasijiora 3a yckpahmBame JejcTBa mpopora-
MOHOM criopa3dymy. Takohe, cTpaHka OM MOIJIa Jia ce M030BE Ha MOCTOjarhe
criopaszyma O HaJJIeKHOCTH CTPaHOT cyJa Ha Koju ce npuMmenyje Konpenuuja
W TOClie yNyLITama y paclpaBy O MpPEAMETy cIopa, a Cyl KOju Ooaiyuyje
MoOpao OM Taaa Aa MOCTYNH N0 4. 6, OTHOCHO JIa YTBPIU Jia JIK je CIopa3yM
HUIITaB U aKo HUje, J]a ce OIJIacH HEeHaJIeKHUM, 6e3 003Hupa mMTO MPUTOBOP
Huje Ono GiaroBpeMeH.

35 Richard Garnett, ctp. 8.

3% Tbidem, ctp. 9.

37 Ibidem, ctp. 12.

3% Bunern nacnos Ipusnarse u usepiterve 00iyKe usabpanor cyoa.

¥ Bugern wr. 16 cr. 3 3akoHa O MAPHWYHOM TOCTYNKY M wi. 50 3aKOHA O peIIaBamy
cykoba 3aKkoHa, kao ¥ WI. 14 3akoHa 0 apOHTpaku MojenoBaH mo wi. 8, ct. 1 Monen 3akoHa
YHIUTPAII-a.
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[Ipu3name U U3BpIIEH-€ OUIYKe H3a0paHor cyaa

[Tornassee O NpU3HAKY U U3BPIICHY OUIYKA je 3HATHO ONIIMPHHU)E O I10-
I7IaBJba O HAJJISKHOCTHU (CacToju ce oJf ocaM wwiaHoBa). [Ipecyna kojy monece
n3abpaHu CyJl Ha OCHOBY CIIOpa3yMa O MCKJbYYMBO] Ha/JIS)KHOCTH NIPHU3HAjE Ce
Y W3BpIIaBa y APYyTUM JpkaBama dwianurnama Konsenruje (wi. 8, ct. 1). Ilpu-
3HAKE U M3BPLICHE MOXE Ce OJOMTH caMO U3 pa3jiora Koju Cy npeaBuljeHu
Konsenuujom. Tu paznosu (MMa HX YKYITHO celaM) Cy TaKCaTHBHO HAOpOjaHH y
ynany 9. Unanosu 8 u 9 uncnupucanu cy unasosuma IIl u V Bbyjopuike xon-
BEHIIHje O MPU3HAKY U H3BPIICHY CTPAHHX apOUTPAXHHUX OTyKa.” Y dmany 9
HArJIAIIeHO je J1a ce MPU3HAKE U N3BPIICHE ,,MOXKE  OJI0MTH U3 OBUX paziora, a
MO3HATO je Ja ce ucra ¢popmynamnuja y byjopiikoj KOHBEeHIIMjU TyMayH y Mpak-
CH TIOje/IMHUX 3eMajba Kao oBiamheme cyna JApKaBe WiaHHIe Jla IpU3Ha cTpa-
HYy apOUTpaKHy OJTYKY M OHJIa KaJ| MIOCTOJH HEKHU OJ Pasjiora 3a HEelpH3HAbE
HAaBEJICHUX y PEJIEBaHTHO] oapenou (wiany V), moceOHO, Kaja je apOuTpaxHa
0JIUTyKa MOHUIITEHA Y 36MJbU Y KOjOj j€ JOHETa.

W3pa3 npecyna aedunucan je y unany 4, cr. 1. butHo je na ce y moj pe-
maBa o cywTHHU cropa. Ilojam npecyze koja MOXke J1a ce U3BpIIM 00yXBaTa U
CyJ/ICKa ITOpaBHamba Koja je 0100pro n3abpaHu Cya WIH Cy 3aKJbydeHa Ipe]| h3a-
Opanum cynom (wi. 12), a He oOyxBara omiIyke 0 ojpehuBamy NMPUBpPEMEHUX
Mepa, YaK HHA OHE Koje je AoHeo m3abpanu cyn. Y oBoMm jaeny KoneeHmmja ce
pasnukyje on bpucencke ypende Koja ce mpuMemnyje U Ha U3BPIICHE OTyKE O
MIPUBPEMEHUM Mepama.

VY unany 8 ce U3pUUNTO 3a0pamyje peBu3rja o MEpUTyMy (TIpEeHCIUTHBA-
B¢ YMIHCHUYHHUX M MPaBHUX pasjora 3a JOHOLICHE Mpecyae Kojy Tpeda mpu-
3HatH). [lopex Tora, cya on Kora ce 3axTeBa MPU3HAKE BE3aH je YMIbEHUIIAMA
KOj€ je yTBpIMO M3abpaHu Cy.l fa O JOHEO OIIyKY O CBOjOj HAMIEKHOCTH. T0
ce He OJJHOCH Ha Ipecy/ie JOHETe Ha OCHOBY M30CTaHKa (Wwi. 8, CT. 2).

AKo Tipecy/ia HUje IPaBHOCHAKHA Y 3eMJbH MOPEKIIa WK jOIIl HHje 1MoCTa-
Jla M3BPIITHA, CYIOBU JAPYTUX Np)KaBa WIAHWIA HEMajy o0aBe3y Ja je MpU3HAjy,
OJIHOCHO 12 je u3Bpie (wi. 8, cT. 3). Cya MOXe OJIOKHUTU OJITyYHUBAHE O MPH-
3HaBY M M3BPILIEHY JOK Mpecyla He MOCTaHe NMPaBHOCHAXKHA, OJHOCHO H3Bp-
1IHa (JI0K ce He OJJIYYH O IPABHOM JIEKY KOjH j€ YJIOKEH WU JA0K HEe IPOTEKHE
POK 32 MMOJHOULICH-E MIPABHOT JIeKa), a MOXKE U OAOUTH 3aXTEB 32 MPU3HAKE OA-
HOCHO M3BpIICH-E, C TUM JIa CTpaHKa MOXe KacHHje, KaJ| Ipecya IoCcTaHe IpaB-
HOCHA)KHA OJIHOCHO W3BpIIIHA, TOHOBO IOJHETH 3aXTEB 3a NMPU3HAKE OJHOCHO
M3BpIICHE, (WI. 8, CT. 4).

[o yrneny Ha Hbyjopiiky KOHBEHIIH]Y, aKO je caMo JIe0 Mpecyie moao0an
3a TIPU3HALE U M3BPILICHE CY1 MOXKE J1a TIPH3HA, OJTHOCHO M3BPIIH CaMO Taj J1e0
npecyne (qi. 15).

0 peter Arnt Nielsen, cp. 109.

133



Jp Maja CranuBykoBuh, Xawka konsenyuja o uz36opy nHaonedxncroi cyoa ... (ctp. 121-140)

Kongeniuja He ypeljyje moctynak npusHama U M3BpIICHa, Beh TO mpemny-
mra HajBehuM JeoM npaBy ApiKaBe YHjeM je Cyay MOJHET 3aXTEeB 3a MPU3HAbE
u u3BpiIewe. Jenuno ce cyn ynyhyje aa mocryna ekcriequtuHo (wi. 14). Hc-
npaBe Koje CTpaHka Tpeda Jia MPUJIOKHU Y3 3aXTeB 3a NMPU3HAKE U H3BPIICHE Ha-
BezieHe cy y wiany 13. To cy cnenehe ucnpage:

- TOTIIyH M OBEPEH MPUMEPAK IPecy/Ie;

- W3BOPHH IpUMEpaK cropazyMa O UCKJbYYHBOj HAAJICKHOCTH CYyAa, WIH
OBEpeH MPUMEPAK TOT CIIopasyMa, HiIH JAPYTHU JI0Ka3u O B-erOBOM IOCTOjamby;

- aKo je mpecyJia JIOHETa Ha OCHOBY W30CTaHKa, M3BOPHUK MM OBEPEH
MpUMEpaK UCIpaBe KOjOM CE yCTaHOBJbaBa Jia je aKT KOjUME je TMOKPEHYT MOo-
CTYIAK JOCTaBJbCH JIUILY KOj€ j€ N30CTAJIO;

- JIOKa3 0 MPaBHOCHAXXHOCTH Y U3BPUIHOCTH TPECY/IC Y APKABH IMOPEKIIA;

- @Ko je ped o NMOpaBHamY, YBEpEHE CyAa JIpKaBe MOpeKiia Ja je CyICKo
MOpaBHamE M3BPIIHO HA UCTU HAUYMH Kao Ipecyia cy/a Te ApKaBe;

[Ipensuhena je moryhHOCT ma cym apikaBe TIOpPEKIIa W3/a UCTpaBy Koja Ou
npaTuia mpecyny Ho obpacuy Koju Oyae mpomnucana Xamika KoH(epeHIHja.
Cmucao oBe HCTIpaBe je Jia ce MOTBPIH JOHOLICHE MPECYE U Ja ce YKpaTko 00a-
jacHU WEHA caap)KWHA 3a ToTpede TpH3Hama W W3BpIIeHa. Ped je o mcrmpaBu
CJINYHOj OHOj KOjy M3/1aje Cy/1 opekia mpecye Ha ocHoBy bpucencke ypen6e.”!

Pa3si03m 3a Henmpu3HaBame

VY unaHy AeBeT TakcaTHBHO je HaOpojaHo ceaM pasiiora 300T KOjuX ce Mo-
e OIOMTH IPU3HAE MM U3BPILICHe mpecye.”” Tome Tpeba 101aTh U pasiore
HaBeneHe y wiany 10 u unany 11 u pesepBy u3 unana 20 o kojuma he 6utu pe-
Y¥ HEWITO KacHWje, Ka0 W HENpH3HABaWkE KOje MPOHMCTHYE W3 MPUMEHE HEKOT
apyror MehyHapoaHor yroopa. Kao nmpBu pasnor HaBOJH c€ U OBJIE HUIITABOCT
Y pYLIUJBHUBOCT CIIOpa3yMa O Ha/JJIEKHOCTH MpeMa IpaBy ApKaBe W3a0paHor Cy-
na. OBo WIIaK HE MOKEe OWTH HAYWH Ja Ce MPEUCHHTa OJUIyKa Cy/a TOpeKia o
IYHOB)KHOCTHU CIIOpa3yma. AKO je ¢y mopekia Beh ommydno ma je copasym
IMyHOBaXKaH, CyJI IPU3HAKA j€ Be3aH HEerOBOM OUTYKOM (WiI. 9, Tauka a). 3aTum,
[IPU3HAKE C€ MOXKE OAOUTH aKO YrOBOPHA CTpaHa HHUje MMajia CIOCOOHOCT Ja
3aKJbY4H CIOPa3yM O HAAJIEKHOCTH, IITO CE MPOLEYje 110 MpaBy Ap>KaBe Mpu-
3Hama (YKIbYydyjyhu u meHe xonmznone HopMme)(wi. 9, Tauka 6). Tpehu paznor
3a HEeMpH3HaBamke, KOjH C€ OAHOCH Ha JOCTABJbAKE MOJHECKA KOJUM je& MOKpe-
HYT MOCTYIaK CagpXH JABe oApende. JenrHa on BUX ce OAHOCH Ha OjaroBpeme-

41 y3 Texcr KouBenumje caapskan y M3semrrtajy mpuioxkeH je u oBaj oGpasam. Trevor
Hartley, Masato Dogauchi, ctp. 10-12.

*2 Moo ce Tauka It KOja ce OHOCH HA JOCTABIbAKE HHHIMjATHOT aKTa a/be TPAHA HA JBE
onpende, Morio 6u ce pehn na THx pasmora mMa u ocaMm. Buzmern Peter Arnt Nielsen, ctp. 110.
Mebhyrtum, y U3BemTajy ce HaBoau 1a ux je cenam. Trevor Hartley, Masato Dogauchi, ctp. 53.
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HOCT, a Jpyra Ha Ha4YMH JI0CTaBJbama. Kaj je y mutamy OJaroBpeMeHOCT, CTaH-
Jap] KOju ce MITHTH je ,,MOTYRHOCT TYXXEHOT Ja MpHUIpeMu ondopany* (wr. 9,
Tauka I, moaTauka i)."’ AKO ce TyXeHH 07]a3Ba0 MO3UBY CyJa y APXKABH IOpe-
KJIa OJUTyKe, He ocniopaBajyhu nocraBibame (110]] YCIOBOM Jia je O TpaBy Te Ap-
KaBe MOrao Ja OCIOPH JOCTaBJbalbe), HE MOXKE Ce KacHHje MO3MBATH Ha OBaj
pasJior 3a HenpHu3HaBamwe. Kan je y muTamy Ha4MH JOCTaBJbamka, CTaHIap KOjU
ce Mopa TOIITOBAaTH Cy OCHOBHA Hadejda O JIOCTaBJbalby KOja ce MPUMEHmY]Y Y
Ip>KaBU NpHU3Hama. HaunH nocTaBibama MPUMEHEH Y JIpyKaBH MOpEKia HE cMe
OuTH cympoTaH (HecarjacaH ca) OBUM HadeIuMa. 3a pa3iuKy Of OCTAIHX pas-
JioTa 3a HEeNpH3HaBamke, OBaj, KOjU MMa 32 IIJb 3alITHTY CYBEPEHUTETA JApiKaBe
y K0jOj je U3BPIIEHO AOCTaBJharkhe HHUIM]ATHOT aKTa, IPUMEbYje ce Ha MpU3Ha-
He CTPaHE OUTyKe CaMo y ApKaBH nocTaplbama.'’ [IpusHame W M3BpIICHE
CTpaHe OJNTyKe MOXe Ce 3aTHM OJOUTH YCJIe/ MpeBape Koja je y Be3U ca MuTa-
BUMa MocTymKa (wi. 9, Tauka 7). Y npuMmepe crajiajy HaMepHO JIOCTaBIbabe akK-
Ta Ha MOTPEUIHy ajapecy, moaMuhuBame Cyluje, MOPOTHHKA, CBEIOKA WU Be-
IITaKa, IPUKPHUBAKLE J0Ka3a uTa. " On0Hjame ClIeaH U aKo je IPU3HAbE U H3Bp-
LICHE OYMIIICAHO Y HECKIIaAy Ca jaBHUM MOPETKOM Ap)KaBe Npu3Hama (4. 9,
tauka ¢). OBaj cranaapn o0yxBara y ceOH 1 3alITUTY MPOLECHOT jaBHOT MOPET-
Ka (,,cUTyalldje Kaja je MocTynaK Koju je MPeTX0 10 JTOHOIICHY Mpecyie y He-
CKJIaJly ca OCHOBHMM HadeJMMa MPOLECHE MPaBUYHOCTH Jare npxkase’). Haue-
70 res iudicata je TIOJIOTa 3a JIBa MOCJIEIba pa3jiora 3a HeTpu3HaBame: Hehe ce
MpU3HATH (HU U3BPIIATH) TIPECy/ia Koja je CympoTHA MPECyAr Koja je y ApKaBh
MIpU3HAKka TOHETA y cropy m3Mely ueTux cTpanaka (wi. 9, Tauka ¢), HUTH TIpe-
CyJla Koja je CyNnpoTHA paHHje IOHETOj MPeCcyIu Y APYToj Ip>KaBU U3Mel)y HCTHX
CTpaHaka M y HUCTOj CTBApHU, aKO Ta paHHja Mpecy]a HCIymaBa yCIOBE 3a MpH-
3HaKE Y IPXKaBH MpuU3Hama (wi. 9, Tauka r). [IpBa cutyaiyja oHOCH ce Ha Cy-
MIPOTHOCT Ipecye Yrje ce MPU3HakE TPaku ca JoMahoM npecyaom, a Apyra Ha
CYNPOTHOCT JBE CTpaHe Mpecy/e uuje ce npu3Hame Tpaxu. CynpoTHa npecyaa
JIOHeTa y ApKaBH NPU3HAMKA CIpeyaBa NMPH3HAKBE U U3BPLICHE, Maaa HHUjE JI0-
HETa y UCTOj CTBapHu M MaJia j¢ JOHeTa IOCJIe CTPpaHe MPECy/Ie Yhje Ce MPU3HAE
TPaXKU JIOK CYIIPOTHA Mpecyja JIOHeTa y HEKOj APYyroj Apxaeu (Koja HE Mopa
Ooutu yropopuuiia KoHBEHIIMjE) ClpedaBa NMPU3HAKE CAMO aKO Cy HCIYHCHU
YCIIOBU BPEMEHCKE MpPEIeACHIN]e U WACHTUTETA U aKo Ta MpecyJia HHa4e HUCITy-
1aBa NOTpeOHE YCII0BE 3a NPU3HAME y JAp)KaBH Npu3Hama.'® Ha Taj Haums ce
obaBe3e cyna Koju HHje n3abpaH Ja 3acTaHe ca MOCTYIIKOM WIIH JIa 010l WHU-
[UjalTHA aKT peNaTuBU3Yjy jep he merora oleHa 0 MyHOBaKHOCTH CIIOpa3yma o

* YMucnmpanmja 3a oBy oapendy gomasu o wi. V ctas 1, Tauka 6 Hbyjopiike KOHBEHIHjE H
ui1. 34 ct. 2 bpucencke ypen6e. Bunetu Peter Arnt Nielsen, ctp. 112.

* Trevor Hartley, Masato Dogauchi, cTp. 55.

* Ibidem, ctp. 55.

* Ibidem, ctp. 55-56.
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HAJUISKHOCTH, Koja Tpeba aa Oyne JOoHeTa 1Mo mpaBy ApskaBe W3aOpaHOr cyna,
Outn npuxsaheHa y aApkaBH NpU3HAKBa aKko Taj CyJl JIOHECe Ipecyny npe H3a-
OpaHoT CyJa, Ila 4aK M aKo je J0Hece Mociie n3adpaHor cy/a, oJ] YCIOBOM J1a je
Taj cya, nomahu cyn. Anapea Lllynn, npsa cekperapka Crannor 6upoa (Cexpe-
Tapujara) Xalke KoH(pepeHlHje, TBPIU Ja y CiIydyajy KaJ ce Kao OCHOB 3a OJI-
Oujame NMpu3Haka M0jaBibyje CYNPOTHA MPecyia JOHETa Y OPYyroj ApKaBH, CYA
MpU3Haka IPUMERYje TeCT KOjJUM UCIHTY]je Jla JIM je Mpecy/a JOHeTa y CKIIaay
ca wi. 6 KoHBeHIIMje, OTHOCHO J1a JIU je CyJ KOju Huje Ouo uzabpan Ouo y mpa-
By Ka/a je OJUTydHo Ja He IPY’KU ACjCTBO IPOPOraHOHOM cropasymy.’’ Meby-
TUM, y TekcTy KoHBeHIIMje He Hala3uMO OCHOBY 3a OBY TBPJIEbY, & TAKBO TyMa-
Yeme He T0jaBJbyje ce Hu y M3Bemrajy.

Y KOHBEHIMjU HHjE M3PUYHUTO HABEJCHO J1a je Mpenpeka Npu3Hamy U ap-
OuTpakHa OJJIyKa y UCTOj CTBapH. 3a cTpaHe win MehyHapojHe apOuTpakHe
omnyke (HIp. omryke apoutpaxuux cymosa ULICHU/I) To je Mamu mpobiem, jep
ce Te OJUTyKe NPH3HAjy W W3BpIIaBajy Mo MehyHapoaHUM yroBopuMa Koju uMa-
Jy peqHOCT y puMeHH Hax oapendama Koneernnuje Ha ocHOBY wi. 26 (OmHOC
Kongsenuuje ca apyrum melhyHapogHuM uHCTpyMeHTHMA). Taj wiaH aaje mpen-
HOCT y MpUMEHH MeljyHapOAHUM YroBOpuMa Kao ITo cy thyjopiika KoHBeHIIHU-
ja O TpU3HaKY U M3BpLICHY CTPAaHUX apOUTPaXKHUX OJAJyKa M BammHrroHcka
KOHBEHIIWja O pelliaBarky HHBECTUIMOHUX CIIOpoBa u3Mel)y apikaBa u qpkaBiba-
Ha ApYrux jApkaBa. UnmeHHNa Ja je cy] Ap)kaBe NpU3Hama AyKaH Ja MpH3HA
CYIPOTHY OIyKYy CTpaHOr apOMTpaXHOT cyna Ha ocHOBY Ibyjopmike mmu Ba-
LIMHITOHCKE KOHBEHLIMje TPEACTaBiba MpenpeKy 3a npuMmeny wi. 8, cr. 1 Xa-
LIKe KOHBeHIHje. Jpyrum peunma cya KoMme je MOJHET 3aXTEB 3a MPU3HAE He-
he OuTH AyXaH Ja NpU3HA U U3BPIIM OJAJIYKY M3a0paHoOT cyja JIp>KaBe YroBOp-
HHUIle XaIrke KOHBEHITH)e aKo je€ OHa CYNPOTHA apOUTPaKHO] OJUIYIIA HA KOjy ce
puMeYyje jenHa o oBux KonBeHimja.

I'maBHU TipobIIeM ce jaBIba KaJl Cy y MHUTamky jaoMahie apOouTpakHe oIuTyKe,
jep oHe He ylaze y Imojam ,,upecyae’ onpehen y wi. 4, cr. 1. Cyn npxase mpu-
3Hama Ou Ha ocHOBY KoHBeHIIMje MMao 0baBe3y Ja mpu3Ha npecyay u3adpaHor
CyJa U3 Apyre OpXKaBe WIaHHLE Maja je Ta Ipecya CynpoTHa apOUTPa)KHOj OJ-
JyLIY IOHETO] y JpKaBHU NMpH3Hama. Ha mpumep, y yrosopy n3mely xomanackor
W CPIICKOT JIPYIITBA MOKE OWTH yroBopeHa Ha/ie:KHOCT CHOJEHOTPTOBHHCKE
apburpaxe npu [Ipuspennoj komopu Cpouje. IlpernocraBumo 1a ce y ciydajy
Criopa, CpIICKO JAPYIITBO OOpaTwWjo OBOj apOMTPaXHOj MHCTUTYNHjU Koja je
dhopmupana apobutpaxHo Behe Koje je mociie TOANHY J1aHa TOHEIO apOUTPaKHy
OJUTYKY y CIOpy. XOJaHJCKO JPYIITBO HE3aJ0BOJFHO MCXOJOM CIOpPa, MOKpe-

47 Andrea Schulz, The Future Convention on Exclusive Choice of Court Agreements and
Arbitration, Transnational Dispute Management, Tom 3, 6p. 5, 2006, cTp. 24.
* Ibidem, ctp. 26-27.
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HYJIO je MOCTYyMaK MpeJ XOJaHACKUM CYJOM y KOME je XOJaHJICKH CyJ Iocie
MIPUrOBOpa TY>KEHOT OLIEHHO Jla apOMTpakHU CIIOpa3syM HHje IMyHOBakKaH M 3a-
THUM JIOHEO Ipecydy o mpeamery cropa. Ako 6u Cpbuja mocrana yroBOpHULA
Konsenmuje guja je yropopaura takohe Xomanauja, gomahu cyn Ou mmao me-
hynapoany obaBe3dy Ha ocHOBY KoHBeHuje (koja OM mMana npeaHocT Haj OJl-
penabama 3akoHa 0 apOUTpPaxH), Ja IPU3HA U U3BPILHU NIPECYAY XOJIAHICKOT Cy-
Jla, Maja je oHa CYNPOTHA PaHU]joj Tpecynu apoutpaxHor cymaa CrospHOTPro-
BHHCKE apOUTpaxe.

JonatHu pa3nos3u 3a HENpU3HABakbE U HEU3BPILICHE CTpaHe Mpecy e mpe-
Buhenn cy y wianosuma 10 u 11, xao u y 4. 20. Ynan 10 ce onHocH Ha TpeT-
XOIHa TIMTama Koja Cy MCKJbY4YeHa M3 mosba npuMmene KonBeHmmje, Owiio Ha
OCHOBY 4JI. 2, CT. 2 MJIM Ha OCHOBY 4. 21 (#eknapanuja, OAHOCHO pe3epBa). Yu-
BEHHLIA /2 j€ CYJ Ip’KaBe YTOBOPHHULE NPHIMKOM OJUTy4HBaa O TJIaBHOj CTBa-
PH OJUTYYHO H O MPETXOJHOM NMUTAY KOje HE Clajia y NM0oJhe IPUMEHE KOHBEH-
LMje He HCKJbyUyje ayTOMAaTCKH JaTH TMOCTYIaK 13 NnoJjka npuMene KoHBeHiuje
(4. 2, cT. 3). MelyTum, ako je y mpecyau cajp>kaHa M OJJIyKa O MPETXOTHOM
MTaky Koje je n3BaH nosba npuMmene Konsenmuje (Oniao Ha OCHOBY WiI. 2 CT. 2
win wi. 21), Taj neo oanyke ce Hehe mpu3HATH HU M3BPLIMTH Ha OCHOBY KoH-
BeHuuje (wi. 10, ct. 1). ILITo je jom BaxkHHMje, Kaja je mpecya o II1aBHO] CTBapU
3aCHOBaHa Ha OJUTYLM O IPETXOJHOM MUTaBkY KOj€ je UCKIbYUYEHO U3 110Jba MpU-
MEHE Ha OCHOBY 4Wi. 2, CT. 2 WJM ACKIapalyjoM Ip)KaBe WIAHWIE JAaTOM Ha
OCHOBY ui. 21, cya Ap:kaBe NpU3HaWma HUjE AYKaH Ja MPHU3HA HU OJUIyKY O
rinaBHOj crBapu (wi. 10, cT. 2 u cT. 4). Taj cya Moxe a 00uje MpU3HAKHE aKo
61 caM pelno ApyKdHje 0 NpeTXoaHOM muTtamy.” W3BecTHoly npu3Hajy 1a je
OBO sweeping exception (M3y3eTaK KOjU UMa IIUPOKY TPUMEHY ).

[Toceban u3y3erak ox MpHU3HaKa M M3BpLICHa NpeaBubeH je y um. 11 3a
Tpecyzie KojuMa ce Ha MME HaKHaJe ITeTe Nocyhyjy M3HOCH Koju HeMajy 3a
LMJb HAJIOKHAAY CTBAPHO MpETpIbeHor ryoutka nin mrere. CAJl cy mo3HaTte
o TakBuM npecyaama. Cyn qpaBe YTOBOPHHILIE MOXKE Aa 0A0uje MpU3Hambe U
U3BpILIEHE OHOI JieNa Mpecyle KOju c€ OJHOCH Ha ,,Ka3HEHY HaKHaay IITeTe
(exemplary or punitive damages — un. 11, ct. 1). [Ipu Tom Taj cyx Tpeba 1a Bo-
IM padyHa O TOME J1a JIi AocyleHa mTera y 3eMJbH NIOpEKIa Npecy/ie eBeHTyall-
HO CIIy’K{ 32 IIOKPHBambE TPOLIKOBA MOCTYIIKA, jep Y HEKUM 3eMJbaMa TH TPO-
IIIKOBH MOT'Y GHTH BeOMa BHCOKH. " IIpeocTany 1eo mpecy e KOji ce OJHOCH Ha
HaKHaJy CTBapHE IITeTe, IpU3Haje ce U U3BpIaBa 0e3 003upa Ha TO WITO je OJ-
OujeHo Npu3Hame Ka3HEHOT Jefia Mpecy/ie.

[pxaBa 4jgaHuIa MOXe Ja U3jaBU Ja HBEHU CYIOBH MOTY Aa oa0ujy mpu-
3HaKE U M3BPLICHE MPECyie Cy/a Apyre Ap:KaBe YTOBOPHHUIE Y CIOPY KOjH je

* Trevor Hartley, Masato Dogauchi, ctp. 57.
* Ibidem.
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0 MPUPOJH HEH YHYTPALIkBU CIOP, jep Cy CTpaHKe nuMmase OopaBUILTE y ApKa-
BU NpU3HAHa, a U BbUXOB OJHOC (Tj. YTOBODP) U APYTH €IeMEHTH OUTHH 3a CIIop,
BE3aHM Cy caMo 3a JipykaBy npusHama (wi. 20).

Onpenbe o mpu3HaKy W M3BPIICHY W3 Xallke KOHBEHIM]E€ HE Pa3HKyjy
ce MHOro oj onrosapajyhux onpemaba 3akoHa O pelIaBamy CyKoOa 3aKoOHA.
Jpyrum peunma, gomahu cyx Ou 1Mo mpaBwily MpU3HAO M M3BPIIHO TAKBE OJUTY-
Ke 1 0e3 KOHBEHITH]CKUX oJipenada (aKo je HCIYHEH yCIIOB y3ajaMHOCTH). Y cBa-
jamwe KoHBeHIuje noHE0 OM Ty KOPHCT 1ITO OM o/yiyke nomahux cyzoBa Kajaa
MOCTYMAjy Kao n3abpaHu CyIOBH Ha OCHOBY cIlOpasyMa O HaJUIe)KHOCTH, Ouie
MpPU3HATE ¥ M3BPIICHE Yy CBUM JIp)KaBaMa yroBOPHHUIIaMa KOHBEHIHje (C THM Jia
Ou oHe MOxJa OWiie IpU3HATE U y OJICYCTBY KOHBEHIM]CKHX OJpenada, y 3aBH-
CHOCTH OJl YHYTpAIIIher Mpasa THX Apxkasa).” MelyTum, Ta KopucT 6u Guia
OTpPaHUYEHOT JOoMeTa 300T MHOTOOPOJHHMX HCKJbyueHma 00MMa NpHUMEHE Koja
3HATHO CYXaBajy KpyT OJJIyKa Ha duje OU ce MpU3HAEe U U3BPEHE EBEHTYATHO
npuMmewuBaie oapenoe Kousenmuje. Kaja ce y3ame y 003up U CIOXKEHOCT KOJY Y
nomahy IpaBHU CHCTEM YBOAM NApLHUjalIHO PETyJHcame 00JacTH NpU3HAmka U
M3BpIICHA CTPaHUX OJJTyKa 0 Kora OW Ha 0Baj HAYWH JOIUIO, IIeHAa KOHBEHIIH]-
CKHUX pelIeha MOXKa NOCTaje PEeBUCOKA.

3ak/byuak: He JKYPUTH ca paTu(PUKAIUjOM

Xarka KOHBEHIIMja O U300py HAJUICKHOT CyJa je MoydaH HpUMeEp O jOIll
YBEK CKPOMHHUM JIOMETUMa MeljyHapoaHe XapMOHM3aLUje U capaime y obaacTu
[IpU3HAka CTPaHUX o[uTyKa. Kao MUHMMaIMCTHUKK MCXOJ MAaKCHMAaJIMCTHYKOT
mpojekTa Koju je Xamka KoHgepeHIrja 3a MelyHapogHO TpPHBATHO TPaBO
npenysena Ha MHUOMjaTUBY AMepukanana 1992. romune, oHa je cBe IUTO je
OCTaJIO O/l FPaHIMO3HE UJIEj€ 1a C€ YHUBEP3JIHOM KOHBEHLIM]OM YpeIu MUTambe
HIJIGKHOCTH, TPH3HAKA M U3BPIICHA CTPAHUX OJUTyKa y rpaljaHckuM U Tpro-
BUHCKHM CTBapHMa.

[Ipernen onpenaba KOHBEHIMjE MOKa3yje Ja OHA M3y3MMa BEJIMKU Opoj
yroBopa M3 CBOT O0OMMa MPHMEHE, J1a OCTaBJha JAp)KaBamMa diaHuiama Moryh-
HOCT Jia jOIII BHIIE Cy3€ Taj OOMM NMpPHUMEHE U Jla HOCH pU3MK Ja noMahe apoOu-
TpaXXHE OMJIyKEe OCTaHy 0e3 JejcTBa ako Cy CYNpOTHE OJjIyKama AOHETUM Ha
OCHOBY cIriopazyma 0 M300py CTpaHOr cyna kao HamiexHor. Takohe, Konsen-
nrja moBehaBa cTeeH MpaBHE HECUTYPHOCTH Y CITydajeBUMa mpehyTHe Ipopo-
ramyje, He cnpevaBa MOryhHOCT Bohema napajeHuX TOCTyIaKa U He OCUTypa-

'V pehuHu 3ema’ba cTpaHa Oflyka Ce TIpH3HAje aKO je HANEKHOCT 3aCHOBAHA Ha
cropasymy o HamnexxHocTH. Bupmerm: M. CranuBykoBuh, M. XKuskosuh, MelhynaponHo
MIPHUBATHO MPABO — OMIITH A€0, PBO u3aame, beorpam, 2004, ctp. 469-471.

52 [To pedrMa M3BECTHIALA: ,,[HJb CE MOPA MUHHMH30BATH® (the objective should be scaled
down), Trevor Hartley, Masato Dogauchi, ctp. 17.
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Ba Ja oJuTyKe aomahux cyaoBa Kao m3abpaHUX cyloBa Oyay yBEK NpU3HATE U
U3BpILEHE Y Jp’KaBaMa YrOBOPHMLAMA, jep NPU3HabEe CIiopa3yMa O HaAJIeKHO-
CTH M OJUTyKe M3a0paHOr cyna 3aBUCH OJ OIEHE IMPOKHX NMPaBHUX CTaHIapnaa
KOja je mpemnynTeHa cyJjoBuMa Jip>kasa wianuna. [lopes tora, ieHoM patudu-
KauujoM, nmosehana 6u ce cinoxxeHocT nomalier Mel)yHapoAHOT PUBATHOT IpaBa
y jeIIHOM JTOMEHY y KOMe JI0 cajla HHje Omio 3HauajHujux mpobnema. Kan ce to-
Me nona ynmeHuIa 1a KonBennmja 3a cana Huje mehynapoano npuxsahena, Ha-
Mehe ce 3aKkJbydak Jia ca HheHOM paTH(UKAIMjOM He Tpeda )KypHUTH U Ja Tpeda
UCTPAXKUTH M JIpyre MyTeBe Aa ce MoOONUba MEPCIeKTHBRA 3a MPU3HAKE OJUTyKa
nomahinx cyzoBa y HHOCTPAHCTBY.
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Maja Stanivukovi¢, Ph.D., Full Professor
Faculty of Law Novi Sad

The Hague Convention on the Choice of Court:
Critical Appraisal

Abstract

This paper makes a critical appraisal of the provisions of the 2005 Hague
Convention on the Choice of Court Agreements from the perspective of Serbian
Law. First, it is noted that the Convention does not apply to submission and
does not regulate the effects of belated invocation of the existence of the choice
of court agreement before the court not chosen. It also does not prevent that the
reverse situation, that the party invokes nullity of the choice of court agreement
past the initial stage in the proceedings. Secondly, the res iudicata effect of do-
mestic arbitral awards seems to be jeopardized by the provisions authorizing the
court of the contracting state to refuse to recognize and enforce a judgment of
the other contracting state based on the choice of court agreement, solely if the
judgment is inconsistent with a judgment given in the requested state (and not if
it is inconsistent with an arbitral award given in the requested state). Thirdly,
and most importantly, great number of exclusions from the scope of application
and some very broad grounds for non-recognition of foreign forum selection
clauses makes this instrument less attractive than it should be.

Key words: jurisdiction, recognition and enforcement, choice of court
agreement, Hague convention 2005
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