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FROM THE “EUMENIDES” TO “AJAX”:
THE TRAGEDY OF INTERNATIONAL CRIMINAL LAW

Abstract: This article examines mainstream and critical approaches to international
criminal law, focusing on not only their metaphorical myth-making regarding the legal
legitimacy and jurisdictional origins of the ad hoc bodies, but on a peculiar instance of
outright reliance on Greek theater to celebrate the influence of the Nuremberg precedent.
The article then traces the evolution of The Eumenides over time in Athenian literature,
emphasizing the relation between the early optimism born of the jury trial and the darker
undertones that emerge as Athens’ imperial adventures take their toll, as seen in Sopho-
cles’ Ajax and then in Thucydides’ account of the Peloponnesian wars.

Keywords: International criminal law; Nuremberg; Robert Jackson; History of Inter-
national Criminal Law; The Eumenides; Jury trials; Legalism.

Introduction

Four decades after their completion, it seemed that the revolutionary prosecutions of
individuals under international law at Nuremberg and Tokyo would, in the end, remain
historical aberrations. Described variously as a form of victor’s justice (Zolo, 2009, pp.
27-29), or sui generis political trials—for late political theorist Judith Shklar, writing about
Nuremberg, they were acceptable to the extent that they might bring about “decent poli-
tics” (Shklar, 1964, p. 145), while for Tokyo Judge Rahabinod Pal, they were means to cur-
tail and contain self-determination and decolonialization (Sellars, 2010, p. 1096) — over
time, and with the cold war unable to produce anything like the precedent of Nuremberg,
“growing” as Geoftrey Best put it, “ever fainter;” (Sellars, 2010, p. 1086) it appeared that
the revolution of post World War II trials would remain childless. Ethiopia’s 1949 attempt
to extradite Italian marshals Pietro Badiglio and Rodolfo Graziani for war crimes before
an international court governed by the Nuremberg, principles? failed (Zolo, 2009, p. 27),
while Hans Kelsen expressed the hope that there would be no precedent to Nuremberg
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(Kelsen, 1947; Zolo, 2009, p 18). Hedley Bull argued that the selectivity of the war crimes
courts would cloud their symbolic value, and that it would be best to refrain from creating
bodies that would “reflect the values of the presently prevailing great powers” (Bull, 1977,
p. 304; Bull, 1984; Graubart, 2010, p. 411) without necessarily corresponding to a moral
order yet to build (Bull, 1977).

Once the Security Council established the International Criminal Tribunal for the
Former Yugoslavia (ICTY), shortly followed by the creation of International Criminal
Tribunal for Rwanda (ICTR), unthinkable during the Cold War, but suddenly possible
as a result of the radically different political conditions that emerged after the end of the
Cold War, enthusiasm and support for international criminal tribunals and prosecutions
of individuals under international law became ubiquitous in the scholarly literature. The
disciplines from which this praise emanated were not limited to international law: his-
torians, political scientists, political theorists, ethnographers, as well as large swaths of
the humanities had something to contribute to the discourse of virtuous triumph. Finally
civilization had reached, if not Fukuyama’s “end of history;” at least a promise of previously
unattainable universal justice, and barring that, personal meaning for the romantics whod
finally found their academic Spanish Civil War (Robin, 2004, pp. 147-148).

Methods and Theories

What is to be done with a project that seeks to engage with the politics of interna-
tional criminal law and that does not assume that the normative enthusiasm, claims to
institutional legitimacy, or policy positions expressed by much of the scholarly literature?
are unproblematic? A first question concerns the nature of what is being analyzed: inter-
national law, though a legal project, and accordingly susceptible to being studied strictly as
such, is also undeniably the result of politics. Historically, the theoretical study of law has
always been closely associated to philosophy and political theory, and from Plato’s Laws
to contemporary critical legal theory, it has been clear, for the most part, that the study of
the law has not been the study of just one thing, but is rather, as writes Ian Ward, “a criti-
cal and an interdisciplinary exercise” (Ward, 1998, p. v). Critical legal thinking, accord-
ing to Ward, disputes “the assertion that law can be understood, that it can be founded,
in one particular theory or one particular discipline or methodology” (Ward, 1998, p.
v). This view takes the position that law is not a science (or at least not just a science),
a stance that critical approaches are hardly alone in defending. As a symposium from
the late 1990s on the methodology of international law, edited by Steven R. Ratner and
Anne-Marie Slaughter in the American Journal of International Law (Ratner, Slaughter,
1999) illustrates, the “mainstream” legal scholarship had all but abandoned the exclusive
theoretical commitment to a scientific study of law, opting instead for policy relevance
(see Ratner and Slaughter, 1999, p. 293 on the New Haven School), affecting the conduct
of international decision makers and studying the intersection of international relations
and international law (or international law as a subset of international relations) (Ratner
and Slaughter, 1999, p. 294).

3 See, inter alia: (Abbott, Keohane, Moravscik, 2000); (Beigbeder, 2002); (Slaughter, 1995); (Slaugh-
ter, 2003); (Slaughter, 2004); (Slaughter, 2007).
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While ,,mainstream” approaches to international law have heeded Hans Morgen-
thau’s 1940 call for a closer connection between the “science” of international law and its
subject matter (Morgenthau, 1940, p. 261), its approach to the examination and analysis
of international criminal law is largely rooted in a faith that liberal judicial models pro-
duce justice (Graubart, 2010, p. 411). As questioning faith generated the ability to develop
scientific enquiry in the Enlightenment, so, too, has the abandonment of the scientific
approach to law apparently favored the conditions for a return to faith, ideology, and the
cloaking of power with the discourse and vocabulary of justice.

Anne-Marie Slaughter’s A New World Order displays the kind of optimism towards
post-Cold War international law, and its potential to universalize American judicial val-
ues, that deserves further investigation (Rajkovic, 2010). At the heart of her project, first
introduced in (Slaughter, 1995), is the idea that American judicial governance—in the
tradition of Marbury v. Madison—is not only desirable at an international level, but that
it has already taken root as an international “community of courts” that act to limit cent-
ralized authority. It is as powerful a suggestion as it is curious: the legal (and symbolic)
power of Marbury is predicated on a central, hierarchically superior legal text, the U.S.
Constitution, and no such document, or constitutional regime exists internationally. As
Nikolas Rajkovic notes, the symbolic force of the American constitutional order is fully
deployed within the “proliferation of powerful international courts,” while the “rule of no
one,” the rule of higher law establishing a system of judicial review, is exposed ((Rajkovic,
2010, p. 1), or to reformulate more strongly, empty.

The strength of Marbury cannot be divorced from the culturally-specific and dis-
tinctly American attachment to the U.S. Constitution, one that, as Paul W. Kahn has ar-
gued over the years, is spiritual in nature, and results from the constitution’s embodiment
of the popular sovereign’s act of will (Kahn, 2011, 9). “Not coincidentally,” writes Kahn, it
is precisely the belief that the constitution is a product of the sovereign will that “supports
what is commonly called ‘American exceptionalism” (Kahn, 2011, 9). Further, it is this
very exceptionalism that justifies the U.S. reluctance to join international treaties, human
rights conventions, to agree to the jurisdiction of international or transnationals courts,
and to abide by their rulings (Kahn, 2011, 9). And yet, the Marbury ideal is the founda-
tion upon which Slaughter’s New World Order is built, one in which American values ra-
diate outward—such as with Gary Jonathan Bass’s peculiar suggestion that the American
Declaration of Independence ought to apply to Bosnians (Bass, 2000, 22)—but are not,
once they are projected back through any kind of remotely functional international legal
structure, accepted or welcome. And this is possible because contrary to law’s rule in the
United States, there is no international constitutional system in place internationally, and
no enforcement beyond what states accept. That many of these treaties and international
agreements are the results of successful U.S. foreign policy, and that Americans do not
disagree, according to Kahn, with the substance of international human rights law, ap-
pears less paradoxical when viewed in light of the American inability to see law outside
the expression of the sovereign. Absent an international sovereign—or perhaps in the
presence of another sovereign, a “them” to whom “we” are related only imperfectly—the
American political imagination does not see law (Kahn, 2011, 10). Since the initial ex-
pression of popular sovereignty is a result of revolution, law is linked to exception (Kahn,
2011, 10). American exceptionalism, for Kahn, is best understood as a variation on the
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theme of Carl Schmitt’s exception: “Sovereign is he who decides on the exception” (Kahn,
2011, 30).

Slaughter’s optimism thus seems premature, or more precisely misplaced, if the ex-
ercise is meant to construct a system of international law that applies equally to all. And
perhaps, in fairness, that was not what the project seeks to accomplish. While the “new
world order” does show instances of law-like bodies—the expression is Shklar’s (Shklar,
1964) constraining the sovereignty of some states, the one state that predominantly de-
cides whose sovereignty will be overridden is an exception to the universal regime as it is
not held by it (though it is not, in this respect, alone), and this one state, too, decides on the
exception: those extreme cases of use of force and the establishment of judicial institutions
governing exceptional cases arising from exceptional events. Because they are exceptional,
international judicial bodies are not always created to deal with exceptional events; they
may or may not be, in accordance with the decision of the sovereign. Schmitt was not a
liberal, of course, but assuming for the sake of argument that liberal states, as conceived
of in Slaughter’s 1995 disclaimer regarding the manner in which her argument might be
received, are in fact embodied by the U.S,, it is instructive to take note of the potential for
abuse that she makes explicit:

The very idea of a division between liberal and non-liberal States may prove distaste-
ful to many. It is likely to recall 19th century distinctions between ‘civilized’ and ‘uncivi-
lized’ States, rewrapped in the rhetoric of Western political values and institutions. Such
distinctions summon images of an exclusive club created by the powerful to justify their
dominion over the weak. Whether a liberal/non-liberal distinction is used or abused for
similar purposes depends on the normative system developed to govern a world of liberal
and non-liberal States (Slaughter, 1995, 506).

And what normative system has been established that we might begin to evaluate
whether distasteful 19™ century distinctions between civilized and uncivilized states, “re-
wrapped in the rhetoric of Western political values” have emerged? The case of interna-
tional criminal law is most instructive in this respect.

Stay the Hand of Vengeance?

Scholarship on international criminal courts described previously as belonging to the
“mainstream,” and displaying unusual commitment and optimism for a policy project—as
opposed to, say, determination to understand or explain a given phenomenon—has been
largely supportive of the drive toward international criminal law. Gary Jonathan Bass ex-
emplifies this tendency in (Bass, 2000), by asserting that only liberal nations adhering to
due process establish war crimes trials, and insisting, in particular, on American leader-
ship—as well as, in an odd throwback to Cold War rivalry—on Soviet bad faith, if not
perfidy. Bass is explicit in identifying his theoretical opponents, the realists, who “argue
that international relations differ from domestic politics in the lack of ruler among self-in-
terested states” (Bass, 2000, 9). Realists are in turn “mystified” by international moralizing
and “contemptuous” of “utopianism” (Bass, 2000, 9). Bass acknowledges many historical
failures of Western states to achieve “war crimes trials”—this is the term he uses, though
his descriptions of offences lean towards extreme acts closer in nature to crimes against
humanity and genocide—on the basis of state interests, but posits that there is something
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distinctly legalistic about these trials, something that realism cannot grasp or account
for. They are not mere purges, he states, they do not aim to dispose of enemies but to try
criminals “deserving of just punishment,” something realists, he writes, would be baffled
by or deplore (Bass, 2000, 12).

For all his sense of justice, however, Bass repeatedly indulges in formulations that
support the “justness” of killing without recourse to trial; though the great virtue of trials
is not in some abstract due process, and much less a vague liberal morality, but rather in
performing the epistemic exercise that consists in evaluating actual evidence instead of
determining that some individuals’ lives can be expended extra-judicially: “Today, who
could really say that it would be totally unjust to shoot thugs like Théoneste Bagosora
or Ratko Mladic?” (Bass, 2000, 12); “[Milosevic] “could have wound up like Romanian
President Nicolae Ceausescu” (Bass, 2002, 1039); “These leaders ...are lucky to be alive”
(Bass, 2008, 238).

Bass may be reasoning counterfactually in reference to Robert Jackson’s opening
statement at Nuremberg, and referring to the stirring oratory that was unforgettably into-
ned:

That four great nations, flushed with victory and stung with injury stay the hand of
vengeance and voluntarily submit their captive enemies to the judgment of the law is one
of the most significant tributes that Power ever has paid to Reason.

Bass makes a compelling case that the views of Western leaders, in particular those
of Churchill and Roosevelt, were strongly in favor of executing the Nazi leadership. But
this is not the same as saying that power’s only means (and here, one would be well ad-
vised to read “realism”) are vengeance and killing, nor that realism, or power, or even
liberalism, or reason, ever considered it “just” to kill extra-judicially. That type of po-
litical theory can be found in the Medieval just war theory, or its successor versions in
those thinkers Kant had called “miserable comforters” in Perpetual Peace, or finally in its
contemporary exponents such as Michael Walzer. Power does not cloak its killings under
the mantle of justice, as Thucydides does—upon whom Bass does not hesitate to rely to
show the historical reality of reprisal killings and the exterminations that the Greek wars
of antiquity visited upon defeated enemies (Bass, 2008, 229-230)—but on the assertion
of raw power. The Melian dialogue, the most oft-cited of Thucydides’ moralistic passage,
shows that Athens did not consider that it possessed any claim or right or just cause over
the lives of the citizens of Melos in the event of their defeat: only that they would, in the
event of war, be powerless to resist mass murder and enslavement, and thus would be
well advised to respond positively to Athens request that they no longer declare neutral-
ity, and instead joined them in the Delian League. This was by all means a threat, but
what it was certainly not, was a realist claim that killing was right. Not right, only pos-
sible (and indeed likely), and therefore expedient. What we remember from the Melian
dialogues is that the Melians made a moral—and consequentialist—case for decency in
war. Today, we would describe the Melian argument as consistent with the rules of jus in
bello, but at that time, and as told by Thucydides, the Melians were arguing that perhaps
Athens would not forever be as powerful as Athens was then, and that decency in combat

4 “Second Day, Wednesday, 11/21/1945, Part 04,” in Trial of the Major War Criminals before the
International Military Tribunal. Volume II. Proceedings: 11/14/1945-11/30/1945. [Official text in
the English language.] Nuremberg: IMT, 1947, 98.
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might eventually appear to be a custom they would be grateful to see observed by all
(Thucydides, 1972, 5.90-5.104).

And so, though Bass reveals a rather unattractive misunderstanding of the origins of
vengeance, he is correct in noting that the discursive origins of international criminal law
were indeed auspicious. Robert Jackson’s opening statement at the Nuremberg Trial of the
Major War Criminals, artfully balanced in perfect proportion the rhetorical ingredients
of logos, pathos, and ethos, and memorably cast the undertaking as exceptional. “That
four nations, flushed with victory and stung with injury;” Jackson said, “stay the hand of
vengeance and voluntarily submit their captive enemies to the judgment of the law is one
of the most significant tributes that Power ever has paid to Reason” And to an important
extent, it was. The allies could have followed historical precedent and inflict a wide array
of extra-judicial punishment on the vanquished. Yet for the first time, as Justice Jackson
framed it, power paid tribute to reason. “Tribute,” of course, in its first Latin incarnation
designated a tax, then a form of subjugation. Roman and Greek tributes were habitually
paid by defeated or vassal nations to the victors or the imperial capital (Meiggs, 1952).
Power, which in the case of Justice Jackson’s Nuremberg oratory, represented military vic-
tory over the Axis states in World War II, would pay tribute, or choose to subordinate it-
self, to reason, represented by the model of a courtroom. The opposition of the courtroom
to the idea of vengeance is not new, as Justice Stephen Breyer, in a keynote address to mark
Yom Hashoah at the Capitol Rotunda in 1996, evoked Aeschylus’ The Eumenides (Breyer,
1996)—in which the vengeance of the furies is thwarted by Athena’s decision to hold Ath-
ens’ first mythical trial for murder—as a precedent to Nuremberg’s pioneering judgment
of crimes against humanity. Breyer sees in Nuremberg an ending of the “Holocaust story
with a fair trial, an emblem of that justice” that echoes Aeschylus: a perfect justice that is
the best in the land, a “bulwark of salvation” across the empire, the mightiest in the habit-
able world (Breyer, 1996, 1164). The reference hardly seems accidental. In The Eumenides,
it is not, however, justice, but the goddess Athena’s power and authority that allows reason
to displace vengeance as a preferred social solution for Athens, perhaps much as it was the
power of Allied occupation, in Nuremberg, that allowed the allies to decide that reason,
rather than vengeance, was the preferred international solution in what had already be-
come a significantly altered state of relations between major powers.

The Eumenides has also, however, been interpreted as reflecting a “dark side” of Ath-
ens, in particular in its imperial designs and practices (Kennedy, 2008). Justice Breyer, in
introducing the link between Jackson’s contribution to Nuremberg and Aeschylus’ justice
(Athena, in fact), does not hesitate to include her claim that the seat of justice “shall be a
wall, a bulwark of salvation, wide as your land, as your imperial state; none mightier in
the habitable world” (Breyer, 1996, 1164). Here, Jackson represents American aspirations
for international criminal law, and the Eumenides provides support for the notion that it
is desirable to spread the democratic brand of justice (whether Athenian or American)
abroad, as these values are inherently universal, radiating outward, as with Slaughter and
Bass. That the U.S,, like Athens, might be an empire, and how this relates to justice when
carried out internationally, is worth examining.

Rebecca Futo Kennedy, in her study of several Greek tragedies, traces the chang-
es in the portrayal of Athena’s position on justice over a fairly short period of history
(roughly that of the existence of the Delian League, in the 4" century BCE), and in rela-
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tion to Athens’ relations with its allies (Kennedy, 2008, 5-11). She first notes the peculiar
fact that the Eumenides describes the trial of Orestes, who is a summachos, translated
as a non-Athenian military ally (Kennedy, 2008, 27). At the time the play was first pre-
sented to Athenians, the only murder trials held in the Areopagus—where the Eumen-
ides takes place—were of Athenians, and this is significant for Kennedy as the portrayal
of the trial of a non-Athenian ally represents Athenian judicial hegemony in the Em-
pire. Alliances in Athens required having the same friends and enemies, thus here Carl
Schmitt looms large again (Kennedy, 2008, 29). From the Eumenides’ portrayal of the
Athenian justice of 460-450 BCE, Kennedy shifts her attention to the portrayal of justice
and its relation to the increasing toll that war has taken on Athens, her allies, as well as
her enemies, as portrayed in Sophocles’ Ajax (Kennedy, 2008, 113-146) set in the period
of the Peloponnesian wars, and in the context of increasingly oppressive domestic rule
in the years 429-412 BCE. Kennedy compares Thucydides’ Melian dialogue—written a
decade later—to the type of discourse Athena now holds in Ajax: no longer eschewing
violence and vengeance, but instead demanding them, yet directing Athenians to show
“moderation””

Accounting for the change in the Athena of the Eumenides to the Athena who drives
her former ally and Greek hero, Ajax, to madness, then suicide, Kennedy points to the
toll that war and imperialism have taken on Athenian democracy (Kennedy, 2008, 126),
where power, realpolitik, expediency and brutality—as seen clearly in Athens’ attitude to-
ward the Melians—have replaced the calls for justice popular only decades earlier. Ajax
may have been represented in Athenian art as having fought side by side with Athena, but
in the 420s, Kennedy writes, he represented “the Athens the Athenians pointed to in order
to justify their power, but he was part of an Athens they could no longer claim to be,” thus
illustrating the discrepancy between ideology and reality” (Kennedy, 2008, 126). Kennedy
points to the refusal of Athens to pay tribute to Persia, and associates Ajax, not only with
this heroic past, but with the Melian attitude towards Athens in Thucydides’ account, con-
cluding that: “what was an absolutely unacceptable position to the Athenians in the 480s
had become their policy towards others a generation later” (Kennedy, 2008, 1138). Talk of
“moderation,” both by Athena to the people of Athens, and by the Athenians to the leaders
of Melos, involve reverence and fear of a superior force, for the safety of those citizens of
Melos and Athens (Kennedy, 2008, 139).

However powerful it may be to invoke the Eumenides in relation to the Nuremberg
trial, it is striking to think how quickly—a matter of decades—the “bulwark of salvation
across the empire” gave way, at least in the case of Athens, to the extermination of the men
of Melos, and the enslavement of their women and children. It should give pause, too, to
note the change in attitude towards the citizens of Athens themselves, once called to brave
resistance, then after decades of hegemonic wars, cowed and invited to practice a “mod-
eration” of fear (Shklar, 1998; Robin, 2004, 145-147). As the Athena of the Eumenides can
be said to appear anachronistically, like a Kant or Jackson figure, the Athena of Ajax seems
ripped from the pages of Orwell. A relation emerges, that might be tested, between the
exportation of democratic legal principles by a powerful state to other, less powerful allies,
and the eventual distortion of that justice, both abroad, and at home. Do the means of
defense against foreign danger, to paraphrase James Madison, indeed “become the instru-
ments of tyranny at home?”
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At Home and Abroad

The idea that imperfect international interventions, and imperfect international
criminal law should be seen as “half a loaf,” rather than as a “rotten loaf,” as Jonathan
Graubart has put it (Graubart, 2010, 411), recalls Huntingtonian arguments in favor of
foreign interventions as necessarily improving dismal situations abroad, and to respond
to American complaints about their own institutions’ capacity to ensure American creed-
al values (Huntington, 1982). Such claims invite sober evaluation of American practices
at home (Is anything short of the Ceausescu execution domestically acceptable?); and
abroad, in the following manner: Do U.S. liberal values ensure that the U.S. will act so
morally that it will accept being held to international criminal norms, such as those set out
by the International Criminal Court (ICC)?

U.S. opposition to the ICC began when President Bill Clinton decided not to pres-
ent the Rome Statute—that the U.S. had signed, and the development of which had been
initiated and shaped by the U.S.—to the advice and consent of the Senate (Roach, 2008,
15; Weller, 2002, 693), along with a recommendation that his successor likewise withhold
the treaty from Senate.” The most frequent American explanation for U.S. opposition to
the ICC is that it has forces stationed all over the world (Roach, 2008 14), and this has
certainly been the ostensible reason for a variety of measures: from Article 98 bilateral
agreements—which stipulate that the ICC cannot exercise jurisdiction over U.S. nation-
als in any country that has entered into a bilateral accord with the United States®—to the
American Servicemembers Protection Act which establishes extraordinary—and argu-
ably “illiberal,” in that they would likely be characterized as such if adopted elsewhere—
measures designed to protect US service personnel from detention or arrest abroad.”

But there are other objections, in particular those related to the “unaccountability”
of the Prosecutor,® or the potential politicization of the crime of aggression (Dickson and

5 Associated Press, “Clinton’s Words: “The Right Action,” N.Y. Times, Jan. 1, 2001, A6 (prestampan
tekst President Clinton’s statement authorizing U.S. signature of the ICC Treaty).

6 This policy has had unintended consequences as Latin American state parties to the Rome Statute
refusing to enter into these agreements had military aid cut by the U.S. For Secretary of State Con-
doleeza Rice, this was “sort of the same thing as shooting ourselves in the foot” See The American
Society of International Law, U.S. Policy Towards the International Criminal Court: Furthering
Positive Engagement, Report of an Independent Task Force, March 2009, vi, www.asil.org. For an
empirical study finding that many states refusing to sign non-surrender agreements did so on a
normative, commitment basis, see (Kelley, 2007, 573).

7 US Congress, 106th Cong., 2nd sess., H.R. 4654; S 2726, 14 June 2000.

8 A candid expression of this concern was formulated by President George W. Bush in the course of
a presidential debate, September 30th, 2004: “And that is, I wouldn’t join the International Criminal
Court. It's a body based in The Hague where unaccountable judges and prosecutors can pull our
troops or diplomats up for trial. And I wouldn’t join it. And I understand that in certain capitals
around the world that that wasn’t a popular move. But it’s the right move not to join a foreign court
that could—where our people could be prosecuted. My opponent is for joining the International
Criminal Court. I just think trying to be popular, kind of, in the global sense, if it’s not in our best
interest makes no sense.” Presidential Candidates’ Debate, Sponsored By The Miccosukee Tribe
Of Indians Of Florida, University Of Miami, Coral Gables, Florida, Commission on Presidential
Debates. Quoted in (Dickson and Jokic, 2006) Currently available at: http://www.ontheissues.org/
celeb/George_W__Bush_Foreign_Policy.htmon, accessed October 3d 2017.
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Jokic, 2006, 376-377). Theodor Meron, U.S. Representative (before he was named as a
judge, then President of the ICTY), displayed a revealing—in light of U.S. support for the
ad hoc ICTY and ICTR, as well as their somewhat ex post facto jurisprudence’—concern
that the crime of aggression might contravene the customary prohibition against nullum
crimen and the principle of legality. Meron added, perhaps surprisingly, that customary
law—which in the U.S. contention, would have been modified by the inclusion of ag-
gression, as it was understood by the Nuremberg Tribunal, that is, as a crime against
the peace, rather than simply codified—“must be not ideology but a reflection of both
widespread practice and the general opinio juris of states”!? In other words, it was the
U.S. contention that it might be ideology to criminalize aggression at the time when the
language of the Rome State was negotiated, but what to make of the IMT’s Nuremberg
judgment finding that aggression was the “supreme international crime,” differing from
others only in that it “contains within it the accumulated evil of all other war crimes?”!!
Would ideology not also be found in such practices as disregarding sovereignty to carry
out ad hoc procedures, arrests, and transfer of citizens from one country to another, in
violation of the constitutions of their countries of origin?!? Could it be argued that ideol-
ogy was altogether absent from the decision of an entity such as NATO, disregarding the
explicit requirements of international law (and indeed the very prohibition of aggression,
and the UN’s creation as an instrument to prevent the violation of national sovereignty
and war) to bomb Yugoslavia for 78 days, while a judicial body—albeit limited in its life-
expectancy and territorial jurisdiction—brought an indictment for war crimes, midway
through the aggression, against the duly-elected President of that country, and its Pros-
ecutor opined that he—Slobodan Milosevic—can no longer be a credible interlocutor in
peace negotiations as a result?!?®

©

In Akayesu, (Prosecutor v. Akayesu, ICTR 96-4-T, Trial Chamber Judgment, September 24 1998),

the defendant learned that the act of rape was included in the offence of genocide, not at the time

of the alleged commission of the offence (or before), not when he was indicted for genocide, but

rather the day he was sentenced to life imprisonment for genocide, including rape as genocide.

10 Available on the U.S. Department of State website at www.state.gov/documents/organiza-
tion/6578.doc.

! International Military Tribunal, Judgment, in Trial of the Major War Criminals Before the Interna-
tional Military Tribunal, Yearbook of the International Law Commission (1950) Vol. I, p.374-378.
121n the case of Slobodan Milosevic, Zoran Djinjic, Prime Minister, adopted a decree permitting

Milosevic’s removal to the ICTY, which Yugoslav President Vojislav Kostunica challenged before
the Constitutional Court. On June 28th, 2001, the Court found the Djinjic government decree
unconstitutional, but Djinjic, without advising Kostunica, transferred Milosevic the same day.
This was done ahead of a donors™ conference in Brussels to be held the following day, upon urg-
ing by then Secretary of State Colin Powell, who had called Djinjic twice, threatening to boycott
the conference. Serbia was hoping to receive 1 billion dollars in aid, which they could not secure
without U.S. participation and support. See (Simons, 2001).
13 On May 27, 1999, mid-way through NATO’s bombing campaign against Yugoslavia, an indict-
ment was filed by then ICTY Prosecutor Louise Arbour, against President Milosevic (and other
government members) charging him with Crimes against Humanity for events related to Kosovo.
She stated, in a press release: “the evidence upon which this indictment was confirmed raises
serious questions about their suitability to be the guarantors of any deal, let alone a peace agree-
ment. They have not been rendered less suitable by the indictment. The indictment has simply
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The idea that politically motivated prosecutions could be carried out against Ameri-
cans is presented as intolerable, ideological, and legally unsound (Glennon, 2010, 71).
These claims, though not necessarily inconsistent—they are consistent if, and only if, the
litmus test is solely the furtherance of “U.S. national interests”!4—is at odds with a concep-
tion of judicial activity respectful of the Rule of Law or legalistic liberalism, even on its
own terms.

Conclusion: Formalism, Language and the Limits
of Engaging the Politics of International Criminal Law

This essay has engaged the politics of international criminal law by way of eclec-
ticism, in relation to tangible legal questions and phenomena, rather than demonstrating
obedience or fealty to any given school or author. The approach may be more legalistic
at times—and therefore arguably naive on a genuinely critical view—and more political
than is customary in most critical legal scholarship. For example, the extremely influen-
tial language, indeterminacy and formalism approaches have not made their way earlier
into the scope of this essay, but this is not because they lack merit, it is because they seem
at times, erudite and well-argued as they may be, disconcertingly ill-suited to support a
political critique.

“Few books,” writes Jason Beckett, “have been as influential as [From Apology to Uto-
pia] FATU, it is, perhaps paradoxically, also true, as Koskenniemi has noted, that few have
been so comprehensively misunderstood, misportrayed, even defamed” (Beckett, 2006,
1046). Martti Koskenniemi’s work (Koskenniemi, 2005a), first famously exploring the in-
determinate structure of international legal argument, then committing a masterful intel-
lectual history of the most influential minds in international law (Koskenniemi, 2001),
with a prolific production of articles in between, demonstrates an almost unsurpassed
erudition, and indeed, some eclecticism along the way. His introduction of the idea of
kitsch in international law—one that deserves greater development and application, in
particular, to genocide trials—defined as the assumption that international law holds uni-
versal truths and can be neutral among competing political commitments, and the desire
to have our values extended to all, so far as they are ours (Koskenniemi, M. (2005b 122), is
insightful, original, and frankly exciting. Koskenniemi has explored the new “hegemonic
vocabularies” that the international relations field has imposed on the practitioners of in-
ternational law, and their effects on practice (Koskenniemi, 2009; Koskenniemi, 2002), as
well as what he calls the “ethical turn” in international law—in the context of the bombing
of Kosovo—which, in the end, he sees as a necessary, but harmful departure from positive
law, to the particularism of morality (Koskenniemi, 2002).

exposed their unsuitability” Statement by Justice Louise Arbout, Prosecutor, ICTY, Press Release,
L/PTU/404-E, May 27t, 1999

14 These “national interests”—although unheard of as a matter of law, as opposed to “national se-
curity”—were successfully invoked by the United States government to shield General Wesley
ClarK’s testimony from public scrutiny in the Milosevic trial, and to request the right to edit its
contents, “Decision on Prosecution’s Application for a Witness Pursuant to Rule 70 (B)”, Prosecu-
tor v. Milosevic, IT-02-54-T, 30 October 2003, (initially confidential, and released November 16th,
2003). See (Dickson, 2003).
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Radical actions like the bombing of Yugoslavia (or the creation, by the Security Coun-
cil, of courts) arise, he writes, citing Schmitt’s Political Theology, “of legal nothingness,” and
are the result of “wisdom” exercised in an ethics of love and responsibility (Koskenniemi,
2002, 170-171). Koskenniemi stops short of analyzing the move to bomb in an ethics of
“illegal but good” in the terms of Schmittian power, though this is suggested with gen-
tle, almost impressionistic prose when he states that we now reaffirm post World War II
morality—in the NATO action against Yugoslavia—by a decision made “with conclusive
authority by the sensibilities of the Western Prince” (Koskenniemi, 2002, 171). He skew-
ers the new moral content of the legal practice, describing it as a “civilizing mission” for
which lawyers have now learned “to speak the language of moral outrage” (Koskenniemi,
2002, 172) Koskenniemi does not forget the language of the generals, either, but ultimately
sees value in how (much in the way Carl Schmitt did) an episode such as this one reveals
indeterminacy in law and reveals the political at play. Schmitt and Hans Morgenthau are
dismissed, as Koskiennemi writes that the friend/enemy distinction, or the lust for power
do not express “a final, foundational truth about society or politics” (Koskenniemi, 2002,
173). Existentialism, too, adds Koskenniemi, is only just a symbolic order, a language.

It is here—all this established—that the question of what to do with an indeterminate
language that may or may not produce unjust results—Koskenniemi, for instance, argues
that it is most immoral that children continue to die while we wage war (Koskenniemi,
2002, 174)—arises. Formalism—in its ability to produce justice impersonally is offered
as a hope, only to be dashed by the claim that escape from the indeterminacy of legal
language is precluded (Beckett, 2006, 1048). What is left is an acknowledgement that after
all, law has always been about emotion and faith (here the reader finds no explicit trace of
Schmitt though his ghost surely lingers nearby), and therefore “nothing prevents re-imag-
ining international law as commitment to resistance and transgression” (Koskiennemi,
2002, 175). How this happens in the presence of what Koskenniemi has identified as brute
hegemonic power is unclear. But once it does, formalism—which presumably now having
overcome indeterminacy and developed agency—will “have learned its lesson” and will
work to create anxiety in the Prince.

Koskenniemi’s sophistication and erudition brutally contrast with the shocking pau-
city of his conclusions. It is difficult to grasp a difference in effect between the optimism of
the scholarly production on international law and Koskenniemi’s bewildering belief that
formalism will learn its lesson. While the contribution of the study of language to law is
undisputable, the indeterminacy argument, in the end, is as sterile as it is elevated. The
Olympian air seems so thin that it is no wonder that even Athena—for good or ill—came
down from time to time.
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Tudeju JI. Ouxcon!
Hp>xaBuu yHusepsutet y Iloprmangy
IMoptrang (Operon, CAJT)

Ol EYMEHUJIE O AJAHTA:
TPATEIVJA MEBYHAPOJHOTI KPMIBUYHOT ITPABA

(ITpesog In Extenso)

Caxerak: OBaj paj 6aBu Cce HpPENCIIUTUBAKEM ITIABHUX CTPyja y HPUCTYIY
MeDhyHapoZHOM KpUMBMYHOM IPaBy KAao U TAaKO3BAaHOM KPUTUYKOM IIPUCTYIY TOM IIPO-
6rmeMy. AKIIeHaT je jaT He caMo Ha MeTaOPMYKO CTBaparme MUTOBA KOje OBM NPUCTY-
M Hyfie TIOBOJIOM ITIpaBHe JIETUTMMHOCTHU U IPaBOCYAHOT mopekia nocrojehux ad hoc
Tena, Beh 1 Ha YyJHOBATO OC/Mamalbe Ha CTAPOTPUYKM TeaTap y BeMMUamy 3Hadaja Koje
Cy HaBOIHO HupMOepliKa cyhema MMana Kao Ipecefian y fabeM pasBojy MehyHaponHor
KPUMBMYHOT ITpaBa. Y/lIaHaK 3aTUM IpaTy eBONYLHjy Kojy je Ecxmunosa Tparenuja Eyme-
Hlge VIMaJa y aTMHCKOj IUTepaTypy, Haramasajyhu paun ontummsam pobeH ¢ mpBum
cybemweM y3 yuemrhe mopote, o MHOTO MpauHMjUX TOHOBA KOjU Ce Y ATVMHMU II0jaBJbYjy
OHOT TPEHYTKA KaJia IleHa HeHUX MMIIEPMjaTUCTUIKIX aBaHTypa IIOCTaje jaCHMja, IITO
je y6emmpuBo mpenctaBbeno Y CodoknoBoj apamu Ajaniii, a goiHuje u 'y TyKugurosom
onycy llenotionecku paiiosu.

Kipyune peun: MehynapopHo kpuBnuyHo npaso, Hupm6epr, Pobepr Ilexcon, ucro-
puja MebyHapomHOT KpMBUYHOT ITpaBa, EyMennge, cybeme ca moporom, jeranmmsam.

YBog

UnHUIo ce fa HPETXOQHO HesabenekeHa cyherma IIOjefMHIMMa IO OKPU/bEM
MebynaponHor mpasa, kao mro je 6uo cmydaj y Hupubepry u Toxwmjy, mocre Buire
JelleHnja Off CBOT OKOHYAaIba, MIIAK OCTAjy CIydYajeBU KOjU IPENCTAB/bajy MCTOPUjCKY
aHomanujy. Pasmmanro ommcumBaHm, Kao obnuk mpaspie mobegrmka (Zolo, 2009, pp.
27-29) win Kao sui generis MONMUTHYKA CyDema — 3a HOMUTUYKY TeopeTwdapKy Ilymut
Cxrap mucama o HupHbepry 6uma cy mpuxBaT/biBa CaMo y MepM Y KOjoj MOTY ja ce
OLIeHe Kao JIOLPUHOCHK ,1puctojHoj momutuny” (Shklar, 1964, p. 145), nox cy Tokmjcka
cybemwa 3a cyanjy Paxabunonp Ilama 6mma cpefcTBo #a ce yMame 1 YCIOpPe IpOLecH
caMooInpefie/bBama 1 fiekonoHusanuje (Sellars, 2010, p. 1096) — ToxoM BpeMeHa 1 C
XmafHUM paToM Koju, CBOjUM ,,yCIIOHOM ™ U ,,cBe BehoM Hectabmmromhy” (Sellars, 2010,
p- 1086) Huje MOrao fa CTBOPY HEIITO Ha/IMK HUPHOEPIIKOM IIpecefjaHy, N3IIefao je fa
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he cyncku npecenan mocre I cBerckor para ocraru 6es3 HacnegHuka. [Tokymraj Ernonnje
1949. na MehyHapomgHOM CyAy 3aCHOBAHOM Ha HMPHOEPIIKMM IIPMHOMONMMA? IpuBe-
e utanujaHcke Mmapiuase Iljerpa Bagmmpuja (Pietro Badiglio) n Pygonda Iparnujanuja
(Rodolfo Graziani) 360r paTHUX 3/104MHa, IIpeTpIIeO je Heycmex (Zolo, 2009, p. 27), Kok
je Xanc Kencen (Hans Kelsen) n3pasno Hagy ma npecegana canor Hupu6bepry Buime
uehe 6utn (Kelsen, 1947; Zolo, 2009, p 18). Xemmu By (Hedley Bull) je TBpamo na cenex-
TUBHOCT Cy[IOBa 3a paTHE 3/I09MHE MOJKE [Ja HApYLIN BUXOBY CI/IM6OIII/[‘{KY BpE€OHOCT,
TaKo Aa 6u 6110 Haj6OsBE [1a Ce OyCTaHe Off CTBAparba Tea Koja ,,0ffpasKaBajy BPEIHOCTU
TpenyTHO npeosnabyjyhux Bemkux cuna” (Bull, 1977, p. 304; Bull, 1984; Graubart, 2010,
p. 411), HaApOUUTO aKO HeMa HEOIIXOJHO IIOTPeOHOTr ofroBapajyher MopaaHOr IOpeTKa
Koju 6u Tek Tpebano usrpaputyu (Bull, 1977).

Kako je ¢popmmpan Mebynapoguu Tpubynan sa parHe 3mo4mHe 3a 6uBLIy Jyro-
craBujy (International Criminal Tribunal for the Former Yugoslavia — y gapem ICTY),
yckopo je ¢opmupan cmmdan Mebynapoguu tpubynan sa Pyangy (International
Criminal Tribunal for Rwanda - y gaspem ICTR), mrro je 6mmo HeamMucnnBo Tokom Xaz-
HOT para, a/Ii je II0CTajIo Moryhe Kao pe3y/ITaT pagyKamHO APYKIHUjUX ITOTUTIIKNX YCIIO-
Ba HACTA/IMX [10 OKOHYamwy XagHor para, MehyHnapopn Tpubynanu te Bpcre u cyherma
TIOjeIMHLIMIMA TIOf, OKPU/bEM Mel')yHaponHor IIpaBa JJOYEKaHU Cy Yy CTPY4YHOj INTEPATypU
C HTY3Mja3MOM I ONIITOM IOAPHIKOM. IMCHUIIIMHE Y KOj/IMa je Ta IOJpIIKa Io/Ia3ua
J10 M3pasa HICY ce OrpaHMyYaBae caMo Ha MehyHapopHO ITpaBo: OHe Cy ce pasrpaHajle Ha
PACIIOHY Off MCTOpHMYapa, TOTUTUKOIOTA, eTHOrpada, CBe O XyMaHUCTUIKMX HayKa. CBI
Cy ce TPYAWIN Jia JIajy CBOj HOIPUHOC TOM AUCKYPCYy Kao Tpujymdy BpimHe. KoHauHo,
aKO YOBEYAHCTBO Huje pocreno go PykyjamuHor ,Kpaja ucropuje’, 6apeM je HocIeno
no obehama paHuje HETOCTIDKHE YHMBep3asHe IpaBfe, LUITO POMAHTUYHNM [yIIaMa,
06e36ebyje mrunHu cmucao 6opbe Kojy Cy y aKafleMCKMM KPYTOBMMa CIPEMHI [ia BOJE
(Robin, 2004, pp. 147-148).

Mertope u Teopuje

MIta ma ce pagu C HPOjeKTOM KOju MMa 3a LM/b fa ce mMo3abaBy IMONMUTUKaMa
MehyHapomgHMX CyhoBa 3a paTHe 37104MHE, a Ia IPUTOM He MOApasyMeBa HempobmeMa-
TUYHOCT HOPMATVMBHOI €HTY3Mja3Ma, 3axTeBe 3a MHCTUTYLMOHATHOM JIETMTHMHOIINy
VLY TIAK TIOJINTIYKE TIO3ULMje U3PAXKEHEe Y BEMKOM fiely CTpy4He amureparype?’ IIpBo
uTalkbe TU4e ce IpUpofe mpeaMeTa aHaIu3e: Maja je MehyHapomHO MpaBo Kao Hempo-
6nemMaTV4aH MPaBHU IIPOjeKaT CBAKAKO IIONIOXKHO pasMaTparmlMa CTPUKTHO IMpaBHe
mpupope, Takohe je HECIOPHO [a je OHO M pe3yITar MOAUTHKe. VICTOpujcKu IyefaHo,
TeOpUjCKa MCTPaKMBama MpaBa yBeK Cy 6uma TecHO mose3aHa ¢ ¢umosodujom u mo-
MUTUYKOM TeopujoM, 1 off IInaToHoBux 3akoHa 1o caBpeMeHe KpUTHYKe IIpaBHe Teopuje
jacHO je la UCTpaKMBalbe ITpaBa Hije MICIUTUBAbEe CAMO je[lHe CTBAapH, HETO IPeCTaB/ba,
Kako ucTude JaH Bopp ,KpuTwuky u MHTepaucuMIUIMHapHK mopyxsar. (Ward, 1998,
p. v). IIpaBHO-KpUTMYKa MICA0, [I0 HETOBOM MIII/bEHY, OCIOPaBa Te3y ,IpeMa Ko0joj

2 Charter of the International Military Tribunal, in Agreement for the Prosecution and Punishment
of the Major War Criminals of the European Axis, Aug. 8, 1945, 59 Stat. 1544, 82 UNTS 279.

3 Bupm, inter alia: (Abbott, Keohane, Moravscik, 2000; Beigbeder, 2002; Slaughter, 1995; Slaug-hter,
2003; Slaughter, 2004;Slaughter, 2007).
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IPaBO MOJKe [ja Ce pasyMe I yTeMe/bl) Y OKBUPY jefiHe IToceOHe Teopje M mocebHe fuc-
numnse wi Metogonoruje” (Ward, 1998, p. v). To mpouctude us CTaHOBUIITA [0 KOjeM
IIpaBO HYje HaykKa (M/IM HUje camo HayKa), IITO KPUTUYKYU IIPUCTYII ocropaBa. Kao mrro
TO IOKa3yje CHMIIO3UjyM U3 KaCHUX JieBefleCeTHX TOfMHa, Koju ¢y objaBmiu CruseH P.
Parnep anp AH-Mepu Crorep y American Journal of International Law (Ratner, Slaughter,
1999), rmaBuu TOK (,mainstream”) mpaBHe MUCIK 61O je CACBMM OCKYAQH y IOIJIENY
TEOPUjCKUX OIpefie/betbd Y HAyIHOM MCTPAXMBAY IIPaBa, Ia 611 yMeCTO TOra OITHPAO
3a IIOJIUTUYKY peleBaHTHOCT (ByA. Ratner and Slaughter, 1999, p. 293 nBogoM T3B. New
Haven School), mrro je nmano yrumaja Ha ZOHOCKOLe OAIyKa Ha HUBOY MehyHaponHOr
IpaBa 1 Ha UCTPXMBama Tadaka yKpurramwa MehynapopHux ognoca u mehynaponHor
npasa (wm mehynapopHor mpasa kao mopckyma MehyHapopuux ognoca) (Ratner and
Slaughter, 1999, p. 294).

Mapa ysumajy y 063up nosus Xanca MopreHTaya u3 1940. rofiHe Be3aH 3a O/mickuje
Bese nameby ,Hayke” o MelyHaponHOM npaBy 1 meHor mpenmera (Morgenthau, 1940, p.
261), IpuUCTyIIN y OKBUPY ,MeJHCTpUMA” y UCTPAXKUBABYIMA U aHaIM3aMa MehyHaponHor
IIpaBa IIPETEeXXHO Cy 3aCHOBAHM Y BepU fja TnbepaHy IPaBHIU CUCTEMU PE3YITYjy IpaB-
moM (Graubart, 2010, p. 411). Kao mTo je Ta Bepa y IIpocBeTUTe/bCTBY IOACTHUIIAIA Ha
Pa3Boj HAayYHOT MCTPAKMBAKa, TAKO je Of0alyBambe HayIHOTr IPUCTYIA BUA/BUBO (a-
BOPHM30BAJIO YCIOBE IIOBPATKa BEpM, UACONOTUj) ¥ MaCKUpamby HOMUTUYKe Mohu auc-
KypPCOM U PEYHUKOM IIpaBJe.

Kwura Ex Mapn Crorep, Hosu ceeiticku tiopegax (Anne-Marie Slaughter’s A New
World Order) mspaxaBa omTuMmmusaMm Be3aH 3a MebhyHapopno mpaso mocme XmagHor
para, Kao 1 MOTEeHIMja/l Ka YHUBEP3a/lIN30Baby BPETHOCTY aMePIYKOT IIPAaBHOT CHUCTe-
Ma, IITO HaJake Ja/ba ucrpaxupama (Rajkovic, 2010). Y cpepniuTy meHOr mpBOyBe-
meHor mpojexTta (Slaughter, 1995) je upeja fa mpakca aMepydKOr IIPAaBHOT CUCTEMa — Y
Tpaguuuju crydaja Map6epu versus MagucoH — Hije caMo HOXKe/bHa Ha MebyHapogHOoM
IJIaHy, Hero fia je Beh mocrama ocHoBa MehyHaponHe ,3ajeguurie cymoBa” KOju enyjy
y IpaBLly OrpaHMYaBama IeHTPaIN30BaHe BAACTN. 10 je CHaKHa M IIPOBOKATMBHA
cyrectuja: mpaBHa (1 cuM60IMYIKa) CHara caydaja Mapbepu 3acHUBA Ce Ha LIEHTPATHOM,
XMjepapXMjcKy CyIIepMOpPHOM IIPaBHOM TeKCTy, HauMe YctaBy CAJl, a Ha MHTepHalM-
OHAJIHOM IUIAHY HeMa HU YCTaBHOT PeXVMa HU CJIMYHOT HOoKyMeHTa. Kao mTo mcruue
Huxona PajkoBuh, cumbonuuka cHara aMepudKOr yCTaBHOT IIOPETKa pasBUjeHa je y
OKBuUpY ,nponudepannje mohHux mehyHapogHux cymposa’, [OK je ,,BIafiaBIHA HUKOTA
[BIamaBMHA He3aBMCHA OFf 6110 KOT TI0jeANHIIA Y OKBUPY ApKaBe WK O1JIO Koje Ip>KaBe
Ha IUVITaHeTapHOM HUBOY — {puUM. iipes], Kao BlaJjaBMHA BMUIIET 3aKOHA KOjI YCIIOCTaB/ba
CHCTeM IIpaBHOT Iperena mogtoxHa Kpuruiyn (Rajkovic, 2010, 1. 1) wm crpoxuje ¢o-
MYJIICaHO, IIpasHa.

Cuara Map6epu cirydaja He MOXKe Ce OfiBajaTyt Off CIle(pIIHe KyITypPHE U BUA/BUBO
amepnuke BesaHocTH 3a YctaB CAJl, koja je, mpema peunma Iloma B. Kana (Paul W.
Kahn), fyxoBHe mpupofe u IpouCTHde 13 YCTABHOT OTENOB/beha CYBEPEHOr aKTa Ha-
ponue Boe (Kahn, 2011, 9). ,He cryuajuo’, e Kas, yrpaBo BepoBame Aa je ycTaB
IIPOM3BOJ, CyBepPeHe BOJbe ,II0fpXKaBa OHO LITO Ce Y OIIIITOj GOPMM 30Be ,aMepUYKa 13-
yserroct” (Kahn, 2011, 9). Ja/be, yIpaBo Ta 13y3eTHOCT onpaBasa okneBame CAJl na
npucTymy MehyHapogHNMM VIV HaflHAIIMOHA/IHUM CY[IOBUMA, Jia Ce CaIJIacy C IIXOBOM
jypucpuxuujom n muxosum npseHcrsoM (Kahn, 2011, 9). Mnak, Map6epu npearn je oc-
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HOBa Ha K0joj je CnoTepoBa usrpajuia nosunujy Hoeoi ceeilickoi ilopeilixa, OHaj 13 Koje
ce aMepuyYKe BPEHOCTH MIMpPe ITPeMa CII0/ba — Kao IITO je CIy4aj ca cyrectujom lapuja
ITonarana baca ma je amepnuka Jlekmapanyja 0 He3aBUCHOCTHU NIPUMMEH/bMBA Ha CIyYaj
Bocwue (Bass, 2000, 22) — anu Heka TaKBa IpojeKuuja Hitje fobpogourta, HUTH 61 61Ia
IPUXBAT/bMBa aKO OM Ce IPOjeKTOBajIa yHas3aj IyTeM 0110 Koje, MaKap MMHMMAIHO
dyskionanHe MehyHapopHe IpaBHe CTpYKType. A TO je Moryhe 3aTo 1mTO, HACYIPOT
BragaBunu npasay CAJl, He mocToju MehyHapoHy IpaBHM cucTeM 1 HeMa MOryhHoCTH
IpUHY/le MUMO IIPUXBaTaka Off CTPaHe I0jeluHNUX Ip>KaBa. UumeHnIa 1a Cy MHOTH Off
THX yroBopa u MehyHapomHMX criopasyMa y4mHIM ycIlelHe crobHe nonutuke CAJL u
mTo ce AMepuKaHIy, mpema Kany, carnamasajy ca cymruaoM Mel)yHapogHor XxymaHu-
TApPHOT IIpaBa, U3I/Iefla Marbe MapaJloKCaHO aKo Ce MOITIefja Y CBETIY aMepUIKe HeCIlo-
COOHOCTH Ja IPaBO BU/M MIMO U3pasa cyBepeHa. Y oficycTBy MelyHaponHor cyBepeHa
— WIM IPUCYCTBA HEKOT IPYTOr CYBEPeHa, »HbUX IIpeMa KojuMa ce ,Mi OZHOCUMO Ha
HEINOTITYH HauMH — aMepyMyKa IIOJIMTUYKa MamTa He Buau 3akoH (Kahn, 2011, 10). ITo-
HITO je MHUIMjaTHU U3Pa3 HAPOJHOT CYBEePEHUTETA Pe3y/ITaT PeBOIYIMje, IPaBo je Be-
3aHo 3a n3yserak (Kahn, 2011, 10). AMepuuka nsyseTHoCT, 3a Kana, Hajoorbe ce pasyme
kao Bapujanuja reme Kapna IlImuta: ,,CyBepeH je oHaj Ko omydyje o usyserky” (Kahn,
2011, 30).

Ontumusam CrnoTepoBe U3I/ea IPeypambeH, UM TaYHMje HEOCHOBAH, aKo je ped
o dopmupamy cucrema MehyHapomHor mpasa koju 6u Bakmo jefHaKo 3a cBe. Pexio
61 ce fa mpojexar Koju 3acTyIa He BOAU IPABUIHOCTU. JJOK ,HOBM CBETCKM HOpefaK’
3HA 3a IIpYMepe 3aKOHOMMKMX Tela — mTo je ¢popmynanmja Cxmapose (Shklar, 1964)
KOj! yKasyje Ha OrpaHM4Yelbe CyBepeHUTETa HEKUX JIpXKaBa; Jp)KaBa Koja JOMMHAHT-
HO OjIydyje 4mju cyBepeHuteT he OMTU OrpaHNYeH IpPeNCTaB/ba M3y3eTaK Y OZHOCY
Ha YHMBEP3a/IHM IPABHU MOpeJaK IOIITO HhMMe HUje HM Ha KOjU HAYMH OrpaHMYeHa
Y CBOM CyBepeHMTeTy (Majia y TOM IIOITIely HUje U jefiMHa) ¥ Ta Jp)KaBa, MCTO TaKo,
OfIIydyje O M3Y3eTKy: TH eKCTPEeMHHU CTydajeB) yroTpebe ciie 1 yCIIOCTaB/batba IpaB-
HMX MHCTUTYLMja Koje ce 0aBe M3y3eTHUM C/Iy4ajeBUMa TaKohe IPOMCTUYY U3 U3Y3eT-
Hux porabaja. ITomro cy BaHpenHa, MehyHapHOIHA IIpaBHa Tela HIUCY CTBOPEHA Jia ce
yBek 6aBe M3y3eTHMM C/Ty4ajeBJMa, TO OHA MOTY fia JieNyjy y CKJIaZy C OLITyKOM CyBepe-
Ha. [IIMuT, HapaBHO, Huje 610 Mubepart, amu aKo MPeTIOCTABYMO 3apaji apryMeHTa fia je
nubepanHa fpxxaBa orenos/beHa y CAJl, yIyTHO je MMaTH y BUAY IOTEHLMjasI 37I0YIIO-
Tpebe kojy CrroTepoBa eKCIVIMIIUTHO HABOAM:

»CaMa mupeja mogene gp)xaBa Ha nubepanHe u HemubepanHe Moxe fga Haube Ha
npoTyBberbe MHOIMX. OHa Ha/MKyje Ha 19-BeKOBHY IIOfieNy Ha ,lINBUIN30BaHe” 1 ,He-
LMBUIM30BaHe” JIpKaBe KOja je y IPeTXONHOj BAPMjaHTH U Ja/be IIPUCYTHA Y PETOPUILIN
0 3aIlaIHMM IIOIUTUYKMM BPEHOCTUMA M MHCTUTYLUjaMa. Ta pasnuka npusmuBa CiuKe o
eKCK/Ty3MBHOM K/1y0y MONHUX KojiMa ce OIpaB/iaBa BajaBliHa HaJl crabujuMa. bumo ma
je pasnuka mubepamHo-HemubepaaHoO 310YHOTpeb/beHa I He 3aBIUCH Off HOPMAaTHBHOT
cucreMa pasBMjeHOT 3a yIpaB/baibe CBETOM KOju 4iHe /mbepajHe 1 He/mmbepaHe IpiKa-
Be” (Slaughter, 1995, 506).

Ha ocHoBy kor Bakeher HOpMaTHBHOT cucTeMa OMCMO MOIVIM Jia TIPOLIEHUMO fia /I
jé HenpuxBaT/bMBa JIEBETHAECTOBEKOBHA 1Jieja O UMBUIN30BAHUM U HELMBU/IM30BaHUM
Ip>KaBaMa ,IpunarohereM yK/bydeHa y peTOPUKY O 3aIlafHUM HOTUTUYKIM BPEHOCTH-
Ma”? Y TOM IOITIefly BeoMa je oydaH c1y4daj MehyHapopgHor TpubyHaa 3a paTHe 3/104MHe.
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V3mprxaBame off ocBeTe?

CrpyuHa muteparypa o MehyHapOIHMM CYZOBMMa 32 PaTHe 37I04MHe MPETXOHO pe-
4eHO OIINCYje Kao ,MEjHCTPUM , y3 U3pa3e HeyoOudajeHe CKTOHOCTH U ONITYMIU3MA Y Be3U
ca TUM IIPOjeKTOM — HaCyIIPOT OJUTyYHOCTH Jia ce AaTu GpeHOMeH pasyMe 1 06jacHM — U
IpeJCcTaB/ba 3HaUajaH OC/IOHAL] TPEHY KOju BOAM Ka MehyHapoHOM KPMBUYHOM IIPaBYy.
[Tpumep te Tenpenuuje je lapu Bac (Bass, 2000). Iberos je ctas ga cy camo nubepante
IpXKaBe IMpUBP)KeHe OfiroBapajyheM Ipoliecy, yCIocTaB/bajy Cy[oBe 3a paTHe 3/104MHE
noce6HO MHCUCTHPajyhy Ha amepudkoM BODCTBY — KOMUKO U IyIHO ofballyje puBam-
TeT y f06a XJTaHOT para, Ha OCHOBY COBjeTCKe JIOIe Bepe ako He u nepdupHocTu. bac
je OTBOpeH y HaBoDemYy CBOjUX TEOPUjCKUX IPOTUBHIKA, Peanncra, Koju ,TBpfie Ja ce
MeDhyHapoaHU OZHOCK PasNUKYjy Off HAalMOHAJIHe HOJIMTHKE jefiHe p>KaBe 300r Heo-
CTaTKa jeXMHCTBeHOr Baafapa Meby gpxxasama” (Bass, 2000, 9). OH 3ay3Bpar peanuctuma
IpUIICYyje ,,MUCTUPNKOBaE , MehyHapOmHI MOpanu3am 1 ,,Iipe3up” UMaHeHTaH ,yTo-
musmy” (Bass, 2000, 9). Bac npusHaje na samagHe gp)kaBe ITOCERYjy MHOTe HeJOCTAaTKe
KOjU Cy TIpeIpeKe Ka yCIIOCTaBU IPaBefHNUX ,Ipolieca 3a paTHe 37I04MHe” — TO je Tep-
MIH KOjU KOPUCTH, MaJia FeTOBY OINCY KPUBMYHUX Jie/la BUIIIE HATUEY Ka eKCTPEMHUM
aKTMMa KOjH Cy IIO IIPMPOJY ONVDKYU 37I0YMHUMA IPOTUB YOBEYHOCTHU VM TEHOLMAY — Ha
OCHOBY Jp>KaBHOT MHTepeca, a/iil TBPAY fia y TUM HpOLieCMa MOCTOjI HEIITO U3PA3UTO
JIETaIMICTUYKO, @ LITO PealuCTy He MOTy Ja cxBaTe U objacHe. Tu mporecy HUCY camo
4UCTKe, TBPAM OH, OHM HeMajy 3a LIWb [ja YHUIITe HellpujaTe/ba Hero Jja Cyfie KpYMUHAI-
L1IMa KOji ,,3aCNy’>Kyjy IpaBefHy KasHy , HEIITO LITO pealucTe, KaKo Kaxe, 30ymyje u
to 61 ocymuau (Bass, 2000, 12).

Kpaj cBer cor ocehama 3a mpaspy, Mehytum, Bac ce y Buiie HaBpara 6aBu ¢op-
MyJanujaMa Kojuma ce IoAp)KaBa ,[IpaBUYHOCT youjama 6e3 cybema; pasnor je y Tome
IITO KBa/lUTET OBUX cyhema Huje y HeKOM ofiroBapajyheM amcTpakTHOM IIPOLECY, a joII
Mame y HeozipeheHoM nmbepamHOM Mopaiy, Hero je y usBobemwy emmcremMmdke Besx6e
KOja ce CacTojy Off Bpe[IHOBamba aKTye/He eBUJICHIIMje YMEeCTO OfTy4MBamba O TOMe MOTY
7N HeKM TIojeMHIM fa Oy[y BaHCYACKU KaKmeHM: ,Ko maHac Mo)ke CTBapHO fla KaxKe
la 6y 6MI0 CacBMM HeIpaBelHO CTpe/bakbe Cuielnja Kaksu cy Teonect barocopa mmn
Patko Mmanguh?” (Bass, 2000, 12); ,,[Munomesnh] je Morao fa saBpium Kao PyMYHCKM
npencenunk Huxomae Yaymecky” (Bass, 2002, 1039); ;T munepn ...cpehnu cy miro cy
sxusn” (Bass, 2008, 238).

Bac mo cBoj mpunuuy pasMmlba CyIPOTHO Y OZHOCY Ha yBOAHMU cTaB Pobepra
Ilexcona y Hupub6epry, n ysumajyhu y 063up meros jefHCTBEHO MHTOHUPAH TOBOP:

»10 IITO ce YeTHpPM BeNMKe HallMje 3acemeHe MOOEOM M ca CBEXVMM paHaMma
y3IprKaBajy off OCBeTe I CBOje 3apob/beHe HenpujaTerbe T0OPOBO/BHO MOTUYNHABAjY CYAY
3aKOHa [IPeCTaB/ba Haj3sHAYajHIMjI JaHAK Koju je Moh rratuia pasymy. 4

Bac Hacroju fa yauHn y6e/pMBUM Te3y Aa Cy IIeAMINTA 3allaHUX JINJepPa, HApOun-
to Yepumia u PysBenTa, MIUIa y IPUIOT CHaXKHE MOJpIIKe Ka eMMMHALN]Y HAIMCTUY-
Kor BohcTBa. AJIM TO HUje MCTO Kao Kaji ce KaXke [la Cy OCBeTa U yOujame jeAyHa CpeicTBa
Mohu (1 OBfie ce caBeTyje ,,peanucTU4Ko” YnuTabe), HUTK 12 je peanusam, Wi BIacT, Uik

4 ,Second Day, Wednesday, 11/21/1945, Part 04, in Trial of the Major War Criminals before the
International Military Tribunal. Volume II. Proceedings: 11/14/1945-11/30/1945. [Official text in
the English language.] Nuremberg: IMT, 1947, 98.
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4aK /bepannsaM, WK pa3yM, MKafja CMaTpao fia je BaH-CYACKO ybujame ,paBenHo . Taj
TUII IIOJINTIYKE Teopyje MoXKe ce Hahu y cpeloBeKOBHO]j TeOpUjy IIpaBeSHOT paTa, UK
EHNM [IOTOBIM Bep3ujamMa, Ko Mucmnana koje je Kaurt y Beunom mupy HasBao ,,0en-
HVM yTelINTe/bMA’, WM § BbeHNM CaBPeMeHIM 3acTYIHMIMMA Kao mTo je Majkt Bor-
nep (Michael Walzer). BracT cBoja youctBa He 3akama BelOM IIpaBle, Kao IITO YMHU
Tyxupup - Ha Kor bac He OK/IeBa Ja ce OCTIOHM KaKo 61 IT0Ka3ao MCTOPMjCKY PeayHOCT
ybucTaBa y Luby ofMasie 1 UCTpeb/berba Koja Cy y cTapoj Ipukoj BpireHa Haj mopake-
HUM Hernpujate/buma (Bass, 2008, 229-230)— Hero ce ocama Ha JeKIapalyjy oro/beHe
custe. MeToMIKY Injasior, HajUUTUPAHUju TyKUaNIoB MOpanCcTIIKA Of/IOMaK, IIOKasyje
fia ATHIbaHM HUCY PasMUII/BA/IN O IIPaBEJHOCTY MKAKBOT 3aXTeBa Y OHOCY Ha rpabane
Meroca, oc/ie BUXOBOT IIOpa3a: 3HaYajHO je OMJIO jenMHO To fia 6u, y ciIydajy para, 6umn
HeMONHU Jla ce CyNpoTCTaBe MacOBHMM yOMCTBMMa J IOpOO/baBay, ¥ Ha Taj HaYMH
6vnn 6u o6po caBeTOBAHM fla IO3UTUBHO OATOBOPE Ha 3aXTeB ATHIbaHa fia Ce BUIIE He
Ip>Ke meKaapalyje HeyTPaIHOCTY HETO [ja MM Ce YMECTO Tora npuppyxe y Jlenckom ca-
Besy.> To je cBakako 61Ia IIPeTHa, ITO HUKAKO He 3HAUM Ja CafpKV PeaTUCTIUKIL CTaB
fia je youcrso npasu4Ho. Huje mpaBudHO, camo je Moryhe (1 BepoBaTHO), a THMe 1 Iie-
TMCXOMIHO. Y pedeHoM Aujanory Menomanu rpajie MOPalHU — KOHCEKBEHIINjaIUCTUYKA
— apryMeHT y HPWIOT IPUCTOJHOCTU y pary. JJaHac 61CMO Taj apryMeHT OMMCA/IN Kao
KOH3UCTEHTAH C IpaBUIOM ius in bello, anu y oHo Bpeme, kako 1 cam Tyxuanp kaxe, Me-
JIOIIAHN Cy TBpAMWIN Aa Atumbanu Hehe yBek 6utu Tako MohHu, Tako ga he gohu Bpeme
Kaja 61 6111 3aXBa/IHM aKO 01 IIPUCTOJHOCT y paTy BUJIEIM Kao 0014aj KOju je off CBUX
nourrosat (Thucydides, 1972, 5.90-5.104).

WM Ttaxo, Maga bac oTKpuBa mpo3anyHO HepasyMeBame IOPEKIa OCBETeE, Y IpPaBy
je Kaj ykasyje Ha IIOBO/bHE OKOTHOCTHM Kao M3BOP MehyHapogHOr KPMBMYHOT IIpaBa.
Y yBopHOM m3naramy Pobepra Ilekcona Ha cybemwy IIaBHMM paTHUM 3/I0MMHLMMA Y
Hupnb6epry, caBplileHO Cy 6aTaHCHpPaHU PETOPUYKM €leMEHTH JIOr0Ca, IIaToCa 1 eToca
y3 Haracak 3a mamherbe, fja je ped 0 U3y3eTHOM IOfYXBary. , [0 IITO Ce YeTUPN BeluKe
Halfyje 3acemeHe MobeoM I ca CBeXIM paHaMa’ — pede OH — ,Y3[IPXKaBajy Of OCBeTe
U CBOje 3apo0/beHe HelpujaTe/be ZOOPOBO/BHO IOTUMBABAjY CYAY 3aKOHA IIPEfCTaB/ba
Haj3HaYajHMj} JaHaK Koju je Moh mratuia pasymy. V y 3Ha4ajHOj Mepy, 3a1CTa je TAKO U
6uo. CaBesHMIIM Cy MOIIM Jia CJIefie ICTOPUjCKM IpecefaH 1 ia IIpUMeHe HI3 Mepa BaH-
CYACKOT KaXKibaBara mobehennx. Mnax, mpsu myT, kao mro pede Llekcon, moh je inaitiu-
71a gavax pasymy. JlaHaK, y TaTMHCKOM 3Ha4M TAKCY, a He TOTunmbabamwe. Y Crapom Pumy
u Xemazi JaHAK CY, 110 00M4ajy, HOpaXKeH! U Ba3aaHy Hapopu Inahamm no6enHNKy mim
mnpecronniy napcrsa (Meiggs, 1952). Moh koja je, y ciy4ajy [lexcoHOBOr HMPHOEPIIKOT
rOBOpa O IIPaBJi, IIPEfICTaB/basia BOjHY IIobeny Hazl cumaMa OcoBlHe, OfTy /I je fia I/1a-
TY JlaHAK U MIOJIPENIN C€ Pa3yMy IIPENCTaB/beHOM Y BUY cyaHuue. CyIpOTHOCT CyJHMLIE
UJieju OCBeTe HUje HOBa, KaKo je cyauja CTuseH bpajep y rmaBHOM o6pahamy HacTojehn
Ia 0berexn MmebyHaponHu fan ceharma Ha XpTBe Xonokaycra 1996. rogune, ykasao Ha
Ecxunose Eymenuge kao ciy4aj mpaspe (Breyer, 1996) - rae je ocera dypuji ocyjehena
OfTyKOM borume ATeHe fja ATHaHN OfpIKe IIPBO MUTCKO cyberbe 3a 37104MH — Kao IIpe-
LiefleHT HUPHOEePIIKOM NMOHNPCKOM cyDerby 3a 37104MHe MPOTUB YOBEYHOCTH. Bpajep y
HupHn6epry Buayu oKoH4Yame ,, Xomokaycra ¢ dpep cybemwem, ambnem mpaspe” koju ymyhyje

5 CaBe3 IpYKMX IO/NUCA [OJ BOACTBOM ATuHe, popmupan 477. TOfUHE ILH.€, KA0 CaBe3 IPOTUB
[epcuje — tipum iipes.
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Ha Ecxma: caBpleHa ImpaBja Koja je Hajoosba y 3eM/bH, »,IIyT CIacema’ je YK LapcTBa,
HajMohHujer Ha cBeTy (Breyer, 1996, 1164). OBa pedepeniia Huje cnyyajua. Y Eymenuga-
Ma CMeHy OCBeTe PasyMOM Kao IIOBO/bHIjeM pellierby 3a ATuibaHe, He omoryhyje mpasga
Hero Moh u aytopurer 6orume ATeHe, Kao ITO je Moh okymaropa oMoryhmia opayky
CaBesHuKa Jia je pa3yM IIpe Hero ocsera, 6o/be MehyHaponHO pellierbe y OHOMe IITO je
Beh IocTan0 3Ha4YajHO M3MEEHO CTakbe Y ONHOCKMA IJTABHUX CBETCKIUX CHJIA.

Eymenuge cy, mebytum, 6uie TyMadeHe Kao U3pas ,TaMHe cTpaHe’ ATMHe, HApOUU-
TO y IOIVIeNy BeHNX NMIlepujaiHnx mwianosa u npakcu (Kennedy, 2008). Cyznuja Bpajep,
yBobemweM Bese nsmebhy Ilekconosor gonpuxoca Hupubepry u Ecxmmosor gompuHoca
npasay (ATeHUHOT, Y CTBapH), HUje OK/IeBao Jja YK/bYdM U FbeH 3aXTeB JIa CeVIITe TPaB-
zie 6ype .3V, My T Cllaca, MIPOK KOMVKO Ballla 3eM/ba, KOMMKO ¥ Ballla IJapeBIHA; KAKO ¥
3HaHOM CBeTy HIKO He 611 6mo mohuuju” (Breyer, 1996, 1164). OBpie ITexcon npencrapba
onmuere aMepuuKe acimpanuje ka MehyHapogHOM mpasy, a Eymenuge majy HOAPLIKY
UJieju fia je TTOKe/bHO Jla ce JIeMOKPATCKM BUJ, TpaBfe (aMepUYIKM WAV aTUHCKY) MIUPU
BaH CBOjMX IPaHUIIA, IIOIITO CY lheHe BPEHOCTY MHXEPEHTHO YHUBEP3a/IHE U 3pade Ipe-
Ma CI0Jba, Kao 1mTo To uctuay Croreposa u bac. [Ja CAJl mory, kao u AtuHa, ga 6ymy
LAPCTBO, 1 KaKO Ce TO OFHOCHU IpeMa ITpaBay Kajja ce y3Me y MehyHapogHOM CMMUCITY, TO
3aC/Ty>XKyje HOCeOHO UCTPAKUBaAIbE.

Pe6exa ®yTo Kenenn je, y cTyAmji 0 HEKOMMKO IPYKMX TParefyja, IpaTuia mpome-
He y OIMCHMa aTMHCKOT CXBaTamba IIPaBJie TOKOM BPJIO KPAaTKOT MICTOPMjCKOT Teprofa (y
BpeMe [lenujckor caBe3a, y 4. BeKy ILH.e) C TeKUIITEM Ha OGHOCY ATHHe IIpeMa CBOjUM
capesnuiuMa (Kennedy, 2008, 5-11). Ona npso uctude y Eymenugama omuc cyhema Ope-
CTY, Koju je summachos, y mpeBoy He-aTHIaHIH, BOjHU caBesHuK (Kennedy, 2008, 27). Y
BpeMe Kajia je KOMaJ [IPBM ITy T IIpYKa3aH ATHHaHNUMA, jefIHO Cyheme 3a 37104uH y Aepo-
nary - rae ce Eymenuge onurpasajy — 6uio je cybeme AtumaHnnma, mto je 3a Kenennjesy
3HAYajHO Kao C/IMKa O TOMe Kako cyheme He-ATumaHa caBe3HMKa IIPeICTaB/ba aTMHCKY
xereMoHujy y ILlapcty. Baxknio je ja ATuHa U IeHM CaBe3HULIM MIMajy MCTe IIpUjaTerbe U
Hempujatesbe, TaKo fia ce oBfie omer jasba Kapr Imut (Kennedy, 2008, 29). V13 npukasa
aTuHCKe TIpasje y Eymenugama, y nepuony 460-450 11.H.e, Kenenujesa nomepa naxxwy Ha
IpUKa3 MpaBfie U HeHUX OJHOCA IPeMa paTy Kao CBe 3HauajHuUjeM CPEICTBY 3a ATUbaHe
U BJXOBE CaBe3HNUKe. A/IM TO B U 3a HelpujaTesbe, Kako je To mpukazano y Codo-
knoBoM Ajaniiiy (Kennedy, 2008, 113-146) cmemteHoM y BpeMe Ilenmononeckor pata u
y KOHTEKCT CBe perpecuBHuje gomahe Bractu y rogunama 429-412 m.u.e. Kenenujena
ynopebyje Tykunnmos Me/OMKY AUjaor — HAIIMCaH JeLieHNjy KacHMje — C TUIIOM JMC-
Kypca Koju ATVHa IOfp>KaBa y Ajaniliy: HeMa Bulle IpuberaBamba HaCU/by U OCBETH,
HETO Ce YMeCTO BUX ATUbaHN YCMepaBajy Ka UCKa3MBamby ,yMEpEeHOCTI

Ob6jamrmasajyhu npomeny ox Arune us Eymenuga, 5o ATute koja cBOr IpBOOUTHOT
CaBesHMKa U jyHaKa AjaHTa JOBOAY [0 IyANIA, a IOTOM 1 caMoy6OucTtsa, Kenemmjesa uc-
TI4Ye [IeHy KOjy je aTMHCKa leMOKpaTyja IaTuia 30or para u nmmnepujamsama (Kennedy,
2008, 126), n xaxo cy moh, peanmonntuka, ogMaszia 1 6Py TaTHOCT — KaKO je TO II0Ka3aHO
y ofHOCy ATUH-aHa mpeMa MeJollaHuMa — CMEH-eHM MO3MBUMA Ha IPABAly KOjU CTUYY
HOIY/IaPHOCT CaMo JielleHnjy paHuje. 3a AjanTa ce Moxke pehn fia je 6uo mpepcTaB/beH
Y aTMHCKOj BelITuHM 60pOe paMe y3 pame ¢ ATEHOM, a/ly y [ABajieCeTVM TOfMHAMa 5.
BeKa ILH.e, muule KeHemujeBa, OH HpefcraBba ATMHY Ha KOjy YKasyjy ATUHaHU y
LJ/bY OIpaBJialba CBOje BIACTM, TAKO Jia MY Y M3MeheHOj ATMHY BMIle HUje 6110 Me-
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CTa, MOMITO je ,WwIycTpoBao Heckiaan usmeby mpeonormje n peannocru” (Kennedy,
2008, 126). KenemmjeBa mctude opbujame ATHIbaHa Ja IUIaTe faHaK [lepcujaniuma, u
AjaHTa noBesyje He caMo ¢ XxepojckoM mporwronthy, Hero 1 ¢ MeIOIKNM CTaBOM IIpeMa
Artumanuma, no TykupugoBom npukasy, 3ak/pydyjyhu ga ,,0H0 mTO je ATMIbaHNMa O1TI0
aIICOMYTHO HEIPUXBAT/BYBO y OCaMIeCeTVM rogyHama (5. BeKa ILH.e), jefHy reHepalujy
KacHIje TI0CTAJIO je BUXOBa momuTuKa npema apyruma’ (Kennedy, 2008, 1138). ToBop
»yYMEPEHOCTI, KaKo ATeHe Hapoy ATIHe, TaKo 1 ATHIbaHa InfiepuMa Menoca, yK/bydyje
MIOIITOBabe U CTPpax o HagMmohHe cute, a 3apayn 6e36ennocTu rpabana u Menmoca n Atu-
He (Kennedy, 2008, 139).

Ma xonuko mohuo 6uo goohewe Eymeruga y onnoc ¢ Hupubepikum mporecom,
usHeHabyjyhe je xomko je 6p30 — 3a Kojy AeleHHUjy — ,IMPOK IIyT CIaca JUbeM Lap-
cTBa’, 6apeM Kafia je 0 ATHHY ped, CMEHIO [IPAKCY NCTPeb/berba MYIIKOT CTAHOBHUIITBA
Ha Mernocy n mopo6/paBamy >keHa 1 fietie. To je 6110 npaheHo IpoMeHOM CTaBa IIpeMa
rpabannma ATuHe, jeIHOM IO3MBaHMX Ha Xpabap OTIOP a OHJA, IOCTIE [ielieHIje XeTe-
MOHMCTHYKIX PaTOBa, Ha IPAKCy ,yMepeHocTu u3 crpaxa (Shklar, 1998; Robin, 2004,
145-147). Kao mTo ce 3a Atuny Eymenuga moxe pehu fa je anaxpoHa, Kao mro cy ¢pu-
rype KanTa mnn Ilexcona, AtnHa Ajanitia 1sriena Kao fia je cunuia ca OpBenoBuxX CTpa-
Huna. Ty Kao BpefjaH NCINTUBAKba UMAaMO OFHOC 13Mel)y M3BO3a 1eMOKPATCKMX IIPAaBHUX
IpUHIUIIA Off CTpaHe MohHe [p)kaBe IpeMa OCTA/INM, Mambe MONHNM CaBeSHMUIUMA, U
ozpebeno nckprBpaBame Te IpaBJie, KAKO y MHOCTPAHCTBY Tako 1 Kox kyhe. Jla nu cpen-
cTBa ofbpaHe Off CIIO/bEbe OIMACHOCTH, fa mpadpasupamo Ilejmca MepucoHa, yuctuay
“HOCTajy CpefcTBa TpaHuje y somahnum oksupuma?”

Kop xyhe u y nnoctpancTy

Vpeja ma HecaBpuiene MebyHapofHe MHTepBeHIMje U HecaBplieHO MebyHapopHO
KPUBMYHO IPaBo Tpeba CXBATUTK Kao ,,11071a Xx7aeb6a” a He Kao ,,TPYIY BEKHY , KaKo je TO
ncrakao [lonaran Ipobapt (Graubart, 2010, 411), nopceha Ha XaHTMHITOHOBCKY apry-
MEHT y IPUJIOT CIIOJballlibMX MHTEPBEHIIMja KA0 HY>KHOT pelllaBarba KPU3HUX CUTYyaluja y
LpyruM 3eM/baMa, 11 Kao Oif0BOpa Ha aMepuuKe IpMMeniOe y Be3U C ’bIXOBUM MHCTUTYIIU -
OHAJTHMM KaIlallUTeTNMa Ka OCUTypamby TeMe/bHIX aMeprnukux BpegHocty (Huntington,
1982). TakBe TBpAIbe IPU3IBAjy HA TPE3BEHY IPOLEHY aMPUIKIX Ipakcy, Kox Kyhe ([Ia
TN je HeKU HeflocTaTak y cMakHyhy Yaymreckya mpuxsatbus y joMahum okBupuma?); u
y MHOCTPAHCTBY, Ha ciefehn HaumH: na mm nmubepanne Bpegroct CAJl ocurypasajy na
he oHe #eoBaTH TAKO MOPAJIHO Ia MOTY fia Bake Kao HOpMe MehyHapogHOT KpUBUYIHOT
IIpaBa, Kao IITO BaXKe OHe Koje je popmymucao MehynapopHi cyy 3a paTHe 3m04nHe?

Cymnporcrasmpame CAJl moMeHyTOM CyAy IIOYesIo je OfTyKoM ImpefcefHmuKka Knmn-
TOHa fa PuMcknu cratyT — koju cy CAJl moTnmcane u 4uju pasBoj cy OHe MHMUIIMpase 1
onpebusare - He ja Ha pacnpaBy Cenaty pazu carmacHoctu (Roach, 2008, 15; Weller, 2002,
693), CKyIia C IPETNOPYKOM Jia 11 FeTOB HAC/Ie{HIK Ha CIMYaH HAYMH 3afIPXKU YTOBOP BaH
Cenara.® Hajuemrhe amepuuko objalimere pedeHOM CyIpoTCcTaB/bamy MelhyHapogHoM
KpUBYHOM YAy 610 je ma cy CAJl moctaBuie CBOje CHare y BUAY BOjHMX 6a3a 1 BOjHOT

6 B. Associated Press, ,,Clinton’s Words: ,,The Right Action,” N.Y. Times, Jan. 1, 2001, A6 (pempo-
IyKIMja TeKCTa KojuM mpencenHnk KnmHToH opobpaBa craBpame normuca CAJl Ha Craryr
ICC.)
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npucycTsa cyfa o csery (Roach, 2008 14), mTo je npuBMmaH pasior 3a pasmMdUTOCT
HpMMeeHNX Mepa: Off WiaHa 98 OuIaTepaHOTr cliopasyma — Koju ctumympa ga Cyn
HeMa jypucAMKIujy Hap npunagaunuMa Bojcke CAJl y 6mo kojoj sempn Koja ca CAJL
uMa GumaTeTpanaHe ofHOCe’ — JO AKTa O 3aIUTUTH aMePUIKUX BOJHUX JIUIA, KOjUM Ce
YCIIOCTaB/bajy M3BAHpPEHe, a THUMe I ,,Henmbepante’, jep 6u Tako 61Ie KapaKTeprucaHe
I7ie TOJ APYTAeE [a Ce IpUMeHe — Mepe 3aMIIIbeHe TAKO [a IPUIAfHIKe aMePUIKe BOjCKe
3alITHTe Of Xalllllekha I 3aTBOPa GIIO e Y MHOCTPAHCTBY

Anu, IOCTOje U APYTY IIPUTOBOPH, HAPOUNTO OHM KOjJ Ce OFHOCE Ha ,HETIOCTOjarbe
oproBopHocTit” Tyxnola,” wi Ha Moryhy monurusanyjy snounta arpecuje (Dickson
and Jokic, 2006, 376-377). Teogop Mepou (paHuje je 610 Cyanja a HOTOM MpefCeIHUK
ICTY) uspasuo je 6pury xoja — y cserny nogpuike CAJl y npunor ¢popmupama ad hoc
tpubynana ICTY u ICTR kao 1 B1X0BOj JOHEKIIE ex post facto jypucnpynenuuju'®— ot-
KpuBa MOryhHOCT fia 37104MH arpecuje Oyje y CyIpOTHOCTI ¢ yoOudajeHOM 3abpaHOM
nporus nullum crimen v npuHIMIIA TeramHOCTU. MepoH je, Ha omiute usHeHahemwe, fo-
a0 ga 06m4ajHY 3aKOH — Koju je y Bepauju CAJl 610 moguguxosan yKibydemeM arpecuje,
Kako je To 6o cxBaheHo of crpaHe HupHO6epIukor cyna, TO jecT, Kao 3/I04MH IPOTUB
MMpa, TIpe Hero 6u 6uo kogugukosan — ,He cMe ia Oyne UFEONIOrMja Hero pedrexcuja
U je[tHOT U JPYTOL, KaKO pallpeHe IpaKce TAKO ¥ OILITer opinio iuris gpxasa 1! IIpy-
ruM peunma, CAJl cy ycTBpamie y BpeMe Kajja ce 0 TeKCTy PMMCKOT cTaTyTa mperoBapaso
ma 6u KpUMMHAIM3aNMja arpecyje MOI/IA fIa IIPeACTaB/ba Ugeonoiufy; alm KaKo OHJA OKa-
pakKTepucaTit OHO ILITO je BOAIIO HACTAHKY HMpHOepiike mpecyae of ctpane VIMT pa je

7 Ta monuTHKa je MMa/a HeHaMepaBaHe MOCIeANuIe Kaja Cy fApxase JlaTuHcke AMepuKke Koje Cy
npuctynune PumckoM ctatyTy opbune fa yhy y Te 6umarepanne apamxmane ma cy um CAJJ
yckpaTmte BojHy momoh. [Ipxasuu cekperap CAJl Konponusa Pajc je uctakma fa je To 6mo
»UCTO Kao Myliam y concTBeny Hory . Bumeru: The American Society of International Law, U.S.
Policy Towards the International Criminal Court: Furthering Positive Engagement, Report of an
Independent Task Force, March 2009, vi, www.asil.org. 3a eMIMpujcKo MCTpaKMBaEme KOjUM
ce yTBphyje fa cy MHOre Ap)kaBe Ha HOPMATMBHOj OCHOBY OfOWMIIE fja TMOTIIMIIY CIIOpPas3yMe O
Henpenasamy, Bug. (Kelley, 2007, 573).

8 'US Congress, 106th Cong, 2nd sess, H.R. 4654; S 2726, 14 June 2000.

? To je HCKpeHO pekao mpeacesHuk Llopy By mmabu, y Toky npepcentnuke febate, 30. centeM-
6pa 2004: ,/1 TaKo, ja ce He 6ux nmpuapyxuo MehyHapopHoM cyny 3a parte snounse. To je Teno
6asupaHo y Xary Ifie HSOATOBOPHE CyANje 1 TYXXMOLM MOTY fia Hallle BOjHIUKE ¥ AUIUIOMATe IpH-
Bofzie Ha cyDeme. Ja Tome Hehy fa ce mpuppyxuM. PasymeM fa TO y HeKMM IIPeCTOHNUILIAMA Y CBETY
uehe 6uTH nomynapan mores. A, UCIIPABHO je He MPUXBATUTY MHOCTPAHM CYJ Koju 61 Morao
Za Ipoliecyypa 1 Hallle /byfie. Ja caM IPOTUB IpUK/bydera Mebynapogaom cyny. Camo Mucinm
Ia TeXHa Ka MONyIapHOCTH y [M06ATHOM CMICTTY, HeMa CMIC/IA aKO HUje y HalleM Hajoo/beM
nnTepecy. Presidential Candidates’ Debate, Sponsored By The Miccosukee Tribe Of Indians
Of Florida, University Of Miami, Coral Gables, Florida, Commission on Presidential Debates.
Quoted in (Dickson and Jokic, 2006). TperyTHO ZOCTYIHO Ha: http://www.ontheissues.org/celeb/
George_ W__Bush_Foreign_Policy.htmon.

10y Akayesu cny4ajy, (Prosecutor v. Akayesu, ICTR 96-4-T, Trial Chamber Judgment, September
27 1998), onTysKeHN je Uyo A je aKT CUIOBaba YK/byYeH y ONTY>KOy 3a TEHOLMJ], TIOYNHEHOT
He y BpeMe U3BpIIeha KPUBUYHOT fena (MM paHije), HU Y BpeMe IOAM3amba ONTY>KHIIe, HeTO
jemaH maH fowiitio je ocyher Ha [OXXUBOTHY POOUjy 3a feHoyug, yoy4yjyhu cunosatve kao ieHouug.

11 ToctynHo Ha cajty U.S. Department of State www.state.gov/documents/organization/6578.doc.
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arpecuja ,BpXOBHU Mel)yHapoiHu 37I04MH’, KOjI Ce Of OCTa/IMX Pas/MKyje caMo IO TOMe
IITO ,,y ce6M1 cafpyKu aKyMYIIICAHO 3710 CBUX OCTA/INX PaTHMX 37I04MHa 12 3ap npgeonoruje
Hehe 6uTu u y nmpakcama Herupama CyBepeHuTeTa pagu cruposobema ad hoc mporeny-
Pa, Xallllewa, ¥ IpeMeliTamba rpahaHa o 3em/be 10 3eM/be, KpILIemheM yCTaBa 3eMajba
opakte moTudy? 13 Moxke /i ce TBPAUTH [a UAEOJIOTHje HeMa y OMITYLHM eHTHUTETa Kao
mro je HATO, xojoM ce Kplile eKCIUIMIIUTHY CTaBOBY MehyHapopHor mpaBa (Hapoun-
TO OHUX KOjI Ce OfHOCe Ha 3abpany arpecuje 1 YH ka0 MHCTpyMeHTa IUTAHMPAHOT Ja
CrIpedn Hacu/be Haji HaIlMOHATHUM CYyBepEHUTETOM, Kao U caM paT), fa ce Jyrocmasuja
6ombapnyje 78 mana, ok je ICTY kao IpaBHO TeIO — MAKO OTPAHMYEHO Y TPajamby U ¥
TEPUTOPUjaIHOj HAJITIEKHOCTH — YCPEJ, arpecuje MOAUITIO ONTY>KHUILY 32 PaTHE 3/I0YMHE
HPOTHB JIETa/IHO U3a6PAHOT IIPECefHIKA, a /A je IbeTOB TY)KIIAL] M3Pa3no MUIUbEHE 1a
o - Cnobogan Musontesnh — Buiire He MoxXe Aa 6ye KpefuOMIaH aKTep Y MUPOBHIM
nperosopuma.'4

Vpeja fa mOMUTUYKY MOTUBMCAHM IPOL[eCK KOju 61 ce M3BOAMIN IIPOTUB AMepu-
KaHalla HIUCY VICK/by4eHM Kao MOIyhHOCT oIlerbeHa je Kao HefjOIyCTHBA, MAEO/NIOUIKA 1
npaBHO TaHymHa (Glennon, 2010, 71). TakBu cTaBOBU, MaJa He HY)KHO HEKOH3VICTEHT-
HU — OHU Cy KOH3MCTEeHTHH, Ha HAUUH AK0 U CAMO aKo, y CIIy4ajy Aa je TaKMYC TeCT caMo
yHamnpebeme ,Harmonannor untepeca CAJI” — y CyIpOTHOCTH Cy C KOHIIEMIINOM IPaB-
He Ipakce Koja ce APXKM Hadela BIafaBMHE 3aKOHA 13 MPABHOI jbepannsma, 4aK y
ETOBJM COIICTBEHUM OKBMPJIMA.

3ax/pydak: popmanusam, jesviK 1 TpaHniie
IIOJINTUKE MebyHapo;qur KpUBUYHOT IIpaBa
Y oBOM ecejy cMO ce HOMMTUKOM MehyHapomHoOr KpuBMYHOTr TpubyHana 6aBumn

Ha eKJIeKTMYKM Ha4yMH, pasMarpajyhy BujbuBa IpaBHa MUTama 1 [0jaBe, IIpe HeTo fia
CMO JeMOHCTpupanu noapeheHocT iy ofaHoCT 610 K0joj IIKoMM uin ayTopy. Ilpu-

12 International Military Tribunal, Judgment, in Trial of the Major War Criminals Before the
International Military Tribunal, Yearbook of the International Law Commission (1950) Vol. II,
p.374-378.

BY cnydajy Cno6ogana Munomesnha, 3opan Bunbhuh, npemujep, goHeo je mexper Kojum ce
nosBobaBa Mutomesnhesa ucriopyka MehynapogrnoM TpubyHany, Koji je MHaYe jyTOCIOBEHCKIN
npencenauk Bojucnas Komrynuma ocnopuo mpey Yerasaum cypom. Cyp je 28. jyna 2001, yr-
BpAuo fa je gekpet hunbuhese Brame HeycTaBan, anu je Bunbuh, 6es koxcyarauuje ¢ Komry-
HIIOM, YICTOT faHa ucnopy4no Munomesuha. To je yummeHO IIpef FOHATOPCKY KOHGepeHIujy
y Bpuceny koja je Tpebao fa ycmeny faH KacHUje, Ha 3ajIaraibe TafalllibeT [PKaBHOT CeKpeTapa
Konuna ITayena xoju je Hunhuha ssao asa myra, nperehn na he je 6ojkorosatn. Cpbuja je oue-
KUBa/la fja fobuje MUIMjapRy HZonapa momohiu, MTO Huje MOITO fa ce ocurypa 6es yderrha u
noppuike CAJI. Bup. (Simons, 2001).

14 Yepen HATO 6om6apioBama Jyrocinasuje, 27 maja 1999, Jlyns ApGyp HOiIKe ONTYXXHUILY IIPO-
TUB TpefcenHrka Muomesnha (1 wiaHoBa Baje), TepeTehi ra 3a 3704MHE IPOTUB YOBEUHO-
ctun y Be3u ca gorabhajuma Ha KocoBy. Ha koH(pepeH1uju 3a mramny usjasuia je: ,EBnneniyja Ha
KO0jOj je OITY>KHNIIA 3aCHOBaHA II0CTaB/ba 030V/bHA IITakba Be3aHa 3a IIXOBY IOY3JaHOCT MOT-
MJCHYKA 6110 KaKBOT IOTOBOPA, [ia He TOBOPJMMO O MUPOBHOM criopasyMmy. OHU HICY IOCTanIu
Matbe I0Y3[aHM 300T ONTY)XHMUI[e, HETO 0OBa IPOCTO MCTUYE HIUXOBY HEMOy3AaHOCT. Statement
by Justice Louise Arbour, Prosecutor, ICTY, Press Release, L/PIU/404-E, May 27th 1999,
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CTYIH HaM je 6110 HaM3MEHMYHO JIETAIUCTUYKU — U 300T TOra Hau3I/ell HAUBaH y MOITIeHY
U3BOPHO KPMTWYKOT IJIEUIITA — JIIM IOTUTUYKY, BUIIE HETO IITO je TO yoOudajeHo y
Behewm freny npasne Hayke. Ha npumep, HujeaH of MHOIMX IPUCTYIIA KOje KapaKTepUIIIe
U3Y3eTHO yTHUIIajaH je3sNK, Heoapebenoct u Gpopmanmsam, y 0BOM ecejy Hije 3aCTyIUbeH,
He 3aTO LITO Y IHJMa HeMa JJOIIPMHOCA, HErO 3aTO LITO IIOBPEMEHO Kao y4eHM U JoOpo
apTyMeHTOBAHY HUCY TIOTOJHY 32 M3/Iarambe MOMUTHIKe KPUTHUKE.

»Majo je Tako yrunajHux Kwura® — mmire Hejcon Beker - ,kao mto je From
Apology to Utopia, Mapruja Kockennemuja (Koskenniemi, 2005a), a taxobe je mapaox-
caJIHa MCTMHA Ja Te MajobpojHe Kibure OuBajy HecxBaheHe, IIOTpeIIHO HpefiCTaB/beHE
u gak oxeBerane” (Beckett, 2006, 1046). KockeHnemu je y CBOM pajy, HajIpe 1yBeHOM
0 VICIUTHBaky HeonpeheHe cTpykrype aprymenTa MehyHaposHor mpaBsa, a IOTOM M3-
BaHPeIHMM U3/IarambeM MJiejHe MICTOpUje HajyTHUIajHUjUX yMoBa y MehyHaponHoM npaBy
(Koskenniemi, 2001), y3 MHOIITBO YIaHaKa y MehyBpemeny, leMOHCTpupao sanus/byjyhy
epypuLujy 1 ofipeheH exTeKTUI3aM Jy>K CBOT YKYIIHOT fiefa. Fberoso yBobe}be npeje Knda
y MehyHapopHO mpaBo — mITo 3acmyxyje Behy maxmy, passujame U MPUMEHY, HAPOUNTO
y C/Iy4ajy Ipoliecyrpama 3a TeHoLuy — eV HMCAHOT IIPETIIOCTaBKOM fia MehyHaponHo
TIpaBO CafipKM YHMBep3aaHe MCTHHE M Jla MOXKe Kpaj CYNPOTCTaB/beHMX HMOMUTUIKMX
yBepema Jla OCTaHe HeyTPasHO, ¥ JKe/be Jia CBOje BPeJHOCTM MPOTETHEMO Ha CBe JpyTe
(Koskenniemi 2005b: 122), opuraniam cy, ¢ fy60KMM yBUAMMa U IpoBOKaTiBHM. Kocke-
HIEMHU je MCTPaXX/BAO HOBH ,,XeT€MOHMCTUYKY BOKabymap” Koju ce IOCPeCcTBOM M0/ba
MehyHaponHux ofHoca Hamehe npakTuyapuMa MeyHapoHOr IIpaBa, mberope y4mHke Ha
wuxoBy mpakcy (Koskenniemi, 2009; Koskenniemi, 2002), ka0 1 OHO LITO HA3UBA ,,eTH-
4Ky okper” y MehyHaponHOM IIpaBy — y KOHTeKCTy 6oMbappoBama Cpbuje 36or Kocosa
u MeToxuje — Koju Ha Kpajy, a IUTO OH BUIM KaO HeM30eXHO, BOJM Y OICTYIIake Of I10-
3UTUBHOT IIpaBa Ka napTukyaapusmy Mopansoctu (Koskenniemi, 2002).

Papnkanue akiuje momyT GombappoBama JyrocmaBuje (MM Iak OpraHU3OBambe
TpubyHana myTem omnyka CaseTa 6e30eZHOCTM) NpPOMCTMYY, MHIIE OH, LUTHpajyhu
IImutoBy Honuttu4ky iHeonoiujy, U3 ,IIPaBHOT BaKyyMa', Kao pe3yiaTaT ,MYHApPOCTH
yIpaKmbaBaHoj y eTuiu jbydasu u ogrosoproctu (Koskenniemi, 2002, 170-171). Ko-
CKeHMeMI ce He yIyILITa y aHa/IM3y MOTUBaLje 3a OJIyKy fia ce 6oMbapyyje y OKBUPY
eTUKe ,,HeJIeTa/THO je anu je fobpo” y ckiagy ca llImutoBuM cxBaramem mohu, Maza je
cyrecTuja IpUCYTHA y BUAY O7are, FOTOBO MMPECHOHUCTNYKE IIPO3e Kajja TBPAM Ja ce
OJUTYKOM ,,KOjy je KOHKIY3MBH) ayTOPUTET [OHEO Ca CeH3UOMINTETOM 3allafjHOT Bja-
mapa” - y HATO axuuju npotus Jyrocmasuje — peadupmuiie MOPaTHOCT YCTOMMYIEHA
nocre I cetckor para (Koskenniemi, 2002, 171). Ou onbariyje HOBU MOpaIHIL CafipiKaj
IpaBHe IIpaKce, KOji OINUCYje Kao ,MUCH]y LIMBUIN30Bamba’ OfaK/e Cy IpaBHUILY Ha-
y4MIn a KOpUCTe ,je3uk Mopante ayckpenutanuje” (Koskenniemi, 2002, 172). Kocke-
Hyemu Takobe He 3a00paB/ba HI je3NK IeHepaa, a/M Ha Kpajy yBuba kopucHoct (6amr
Kao IITO je TO cBojeBpeMeHO IIIMMT Brpieo) y oIIefy Tora Kako jefiHa enu3ofa Kao LITo
je HATO 6om6appoBame JyrocmaBuje MOXe Ia OTKpHje HeJeTEPMIHUCAHOCT Y 3aKOHY
U OTKpUje yIUIMTambe Ionndke aumensuje. Opdadenu cy taxobe u IImut m MopreH-
Tay, ¢ 063upom fa KockeHyuemy miuiie fja pasinKoBabe IpujaTesb/HelpyjaTe/b OHOCHO
TeXXHa 32 MONN He ofipaxkaBajy ,KOHAuHY, pyHJaMeHTalHy UCTVUHY O JPYLITBY ¥ HOJIN-
i’ (Koskenniemi, 2002, 173). Ersucreniujanmsam, 1CTO TaKo, foxaje Kockenmemu
IpeJCTaB/ba CaMO CUMOOITIKI TTOpefiaK, OHOCHO je3NK.
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OBie - aKo payyHaMo Ha CBe JI0 cajia yTBpheHo — [o/masyiMo [0 MMTamba LITa [ja ce
pazu ¢ HeoipeheHMM je3MKOM KOjy MOXKe a 1 He MOpa Jja BOJM HelIpaBe[HNMM pe3yITa-
tiMa — KockeHneMn, Ha mpuMmep, TBPAM Jia je HajHEMOpaIHNUje TO Ja [ielia 1 [ja/be YMUpPy
nok Bopumo pat (Koskenniemi, 2002, 174). ®opmanusam — y cBojoj moryhnocTu fa fo-
Bejie 0 MMIIEPCOHAJIHE IIpaB/Jie, — HYAM Ce Kao Hajla y pelllere, Aa 0611 ogmax 6110 ofgbayeH
TBP/HOM J1a je criac off HeoxpeheHocT mpaBHor jesuka tumMe oHemoryhen (Beckett, 2006,
1048). IIpeocraje mpusHame fia ce IIPaBo, Ha Kpajy, yBeK Tude oceharma 1 Bepe (oBzie un-
tanal 3anaxa IlImuroBe tragove, Majia ce IPMCYCTBO HErOBOT AyXa yBek oceha Herne y
O1M3yHM), M IIpeMa TOMe ,HUIITA TOMKO He ClIpeyaBa IpeolmnKoBamwe MehyHaponHor
IIpaBa KOJIMKO IpUBpeHoCT orropy 1 npectymy’ (Koskenniemi, 2002, 175). Huje jacHo
KaKo 611 1o Tako Heder Morio fohm y npucycTsy onora mro Kockennemn npeHtuduxyje
Kao rpy0y XereMOHMCTUIKY CHIy. A Kafia ce To Beh fiecu, popmammsam — Koju je cama
Ba/bjla IIpeB/Iafia0 HeoApeheHOCT M paspasno cBoOjy Hmpakcy — 61 TuMe ,Hay4lo CBOjy
nexunjy” 1 cBOjuM edeKToM 61 MOrao Aa IpousBefie Helarofy Kof CaMor BiIafapa.

Kockennjemujepa mpodumeHOCT U epyauLuja y pyboM Cy KOHTPACTY Ca HeTrOBUM
3aK/bydLIIMa KOju Cy 3amamyjyhe TaHymHu. Teliko je CXBaTUTH pPasiMKy y YYMHKY
usMebhy ontuMusma yuemwauke npogykuuje o mehyHapogaom mnpasy u Kockenujemujesor
36ymyjyher BepoBama y To ia he popmannsam Hayuntn cBojy nexuujy. Vako meros yo-
IIPUHOC UCTPAXKMBaY IPABHOT je3UKa HUje CIIOpaH, apryMeHT HeopgpeheHocTy, Ha Kpajy,
0CTaje CTepUIaH MaKap KOIMKO [el0Ba0 Y3BUIIEHO. IMHM ce [a je OMMIINMjCKI BasayX
TONMKO npopebhen fa He yyny mTo u ATeHa — 3apaj fobpa MM 371a — HOBPEMeHO Mopa Jia
Cé CIIyCTM Ha HUKe HUBOE.
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