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Abstract:

International movement of capital is one of the most important forms
of international economic cooperation and achievement of strategic
goals of enterprises. It leads to international diversification of business
activities, strengthening of competitive advantage, changes in economic
structures, employment rates and economic stability of participating
countries. The present research addresses the contemporary forms of
international movement of capital, with an emphasis on the public-
private partnerships and concessions. The creation of different forms
of public-private partnerships (PPPs) in Serbia gained in importance
in the early ‘90s of the 20" century. PPP implies joint activities within
the framework of which the public and private sector pool resources,
especially financial capital and expertise in order to meet the public
needs of local, regional or national significance for adequate resource
allocation. This type of partnership between the public and private
sector has become an effective way towards a more rational use of
limited resources and development of business entities from different
sectors. The partnership of the public and private sector is particularly
important in the construction and maintenance of transportation and
other infrastructure facilities. Concessions represent a special form of
public-private partnerships.
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INTRODUCTION ferent forms of public-private partnerships could

be observed. The role and importance of PPP was
on the rise, as it proved to be an efficient way to-
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second half of the 80s brought about significant ' e ship

changes leading to stagnation of loan capital, fol- Pursuant to the Serbian Law on Public-Private

lowed by the period of expansion of foreign direct Partnership and Concessions (Sluzbeni glasnik RS,

investments. In the early 90s of the 20" century, a
growing importance of interconnection between

the public and private sector and emergence of dif-
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2011, Article 4), public-private partnerships can be
contractual, where their mutual relationships are
regulated by a public-private partnership contract
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or institutionalized, when the relationship is based
on the founder’s or ownership shares or under-
taking capital increase. Public-private partner-
ships are the novelty in the Serbian normative and
economic practice, with the increase in demand
for private funding, with the aim to build public
infrastructure and investment in publicly-owned
goods, goods in general use, as well as to provide
high- quality services of general interest in the con-
ditions of insufficient budget.

A concession is a special form of contractual
public-private partnerships. Engaging the private
sector in construction and maintenance of trans-
port infrastructure in the form of concessions al-
lows the release of budgetary funds and their use
for diverse purposes. In addition, it brings the
influx of capital, greater employment rates and
transfer of new technologies.

This paper shall present contemporary forms
of international movement of capital, their impor-
tance and development tendencies. Special empha-
sis shall be placed on capital investments through
public-private partnerships and concessions. The
paper shall give an overview of PPP and concession
laws and legal regulations in the European Union
and the Republic of Serbia, as well as development
perspectives.

INTERNATIONAL MOVEMENT
OF CAPITAL

International movement of capital means the
transfer of real and financial assets between en-
tities from one country to another one, without
the counter-transference or counter-transference
for a certain period of time, with the purpose of
achieving certain economic and political interests
of transfer participants (Unkovi¢, 2010, p. 127).

International movement of capital causes di-
versification of business activities, altering the eco-
nomic structure, economic growth, balance of pay-
ments, employability, economic stability of certain
countries, and strengthening of competitiveness

and creation of global competitive products. To
that end, the international movement of capital
is one of the main generators and accelerators of
globalization (Perovi¢, 2005, p. 370).

The entities from developed countries have the
greatest impact on the international movement of
capital, as the main providers and users of capital.
Entities from the developing countries generally
appear as users of capital. Since the introduction of
international movement of capital in the early 20"
century, many countries have based their econom-
ic development on the inflow of foreign capital.

Unlike other countries, those with higher ef-
ficiency in the national economy usually appear as
investors. Surpluses are exported to other coun-
tries with the lower efficiency in the form of ma-
terialized capital supply.

International movements of capital are driven
by various motives which are intertwined by cer-
tain factors, both in terms of supply and demand.
Some motives for the international movement of
capital are: market expansion and realization of
greater profit, cheap labour, lower prices of raw
materials and energy abroad, the desire for com-
pletion of the production process i.e. vertical inte-
gration of all or major phases of the final product,
the psychological motive of prestige etc.

Forms of international movement of capital

The capital between the countries circulates in
five basic forms (Stakic et al., 2015, p. 48), namely:

+ Foreign direct investments (FDI);

+ Foreign portfolio investments (capital mar-
ket);

+ Loans and credits;

+ Investment and business operations in free
zones;
+ Investment of capital in the form of public-

private partnerships.

The importance of certain forms of the interna-
tional movement of capital has changed over time.
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The growing role of foreign direct investments,
as a form of global economy financing, started
to emerge in the period after World War II, to
become particularly intensified in the last decade
of the 20" century (Stojadinovi¢ Jankovi¢, 2013,
p-. 40). In the period from the Second World War
up to the 80s of the 20™ century, loans had the pri-
mary role in the overall international movement
of capital and financing of the world economy,
particularly in developing countries.

Changes were to start in the second half of
the 80s, when after the culmination of debt crisis,
stagnation was recored in the movement of the
loan capital. Private capital ceased to flow into the
developing countries in the form of loans, as the
private sector refrained from any new crediting
of the developing countries, except in the form of
direct investments. Actually, it was the period from
the 80s and especially from the 90s that turned out
to be a period of expansion of the foreign direct
investments (Stojadinovi¢ Jankovi¢, 2013, p. 36). It
is noteworthy that at the beginning of the 20" cen-
tury, in addition to the non-banking sector, foreign
investments were particularly important in the era
of transition and privatization (Hadzi¢, 2013, p. 14).

Foreign direct investment is a form of invest-
ment in the company i.e. any form of financing of a
certain company, in which the investor (the finan-
cier) acquires the ownership control over it (mini-
mum 10% of the capital). Direct investments or
foreign investments exist when a resident from one
country (the exporting country, local government)
invests in an entity of the resident from another
country (the host country, receptive country or
receiving country) with the aim to provide a long-
term interest in that company (enterprise invested
by the invested company (OECD, 1999, pp. 7-8).

Direct investments provide the investor a last-
ing interest and certain degree of control over the
company he/she invests in (Stankovi¢, 2013, p. 287).
There are different forms of funding through for-
eign direct investments, namely: through Green-
field or Brownfield investments, joint ventures and
international mergers and acquisitions (Petrovi¢,
2002, p. 14)

The development of financial markets and fi-
nancial instruments carries certain risk that the
investors would attempt to diversify in portfolio
investments. Portfolio investments are treated as a
purchase of securities to a level that does not give
the right of control over the entities in which the
investment was made. They are in high demand by
health insurance funds, pension funds and mutual
funds.

In case of portfolio investments, there is no
control over the operations of a company in which
the investment is made, but the owner of securities
gains profit in the amount of interest on the capital
invested in securities. These investments imply
international diversification, carrying a high level
of currency risk i.e. foreign exchange risk (Perovic,
2005, p. 371).

Purchase of foreign securities allows the pres-
ence on various financial markets and creates great-
er opportunity for risk diversification. Thus, this
type of investment has become attractive for the
investors who want a safe investment by achieving
relatively high profits.

The international movement of loan capital
is financial intermediation in the realization of
financial surpluses of one sector towards financing
of deficit in other sectors. Development of finan-
cial market and economy of developed countries
contributed to diversification of methods and
instruments of financial intermediation. At the
beginning, it was in the form of classical loans,
and later on, in the form of borrowing long-term
capital through the issuance of bonds. Thus, the
corporate sector, using a variety of financial instru-
ments, relocates financial surpluses and deficits
directly or through minimum intervention of the
banking sector (Kovac, 2002).

Over the last twenty years, there has been a
large expansion of the free zone concept, which
uses a number of different models of a specific
instrument of foreign trade operations, free of
various charges imposed by the economic policy
of the country. Despite the fact that there are many
definitions of the free zone, the common aspect is
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that it is part of the territory of the country, spe-
cially fenced and marked areas in which economic
and other activities are carried out under the guar-
anteed conditions and exemptions (Stakic et al.,
2015, p. 127).

The World Bank defines export-processing zones
as enclosed industrial areas, specializing in the pro-
duction intended for export, providing for compa-
nies and user environment free of charge (World
Bank, 1992).

The modern concept of free zones as specific
development projects opened the possibility for
countries and economies to create the most suitable
form of free zones, i.e. the forms that suit best their
specific characteristics and comparative advantages
related to the political system, location, business
and political environment, natural wealth etc. There
are currently approximately 5000 different models
of business operations worldwide under preferen-
tial conditions (Stakic¢ et al, 2015, p. 128).

The investment of capital through public-pri-
vate partnerships and concessions, as one of the
contemporary forms of international movement
of capital, shall be discussed in more detail in the
following sections.

CAPITAL INVESTMENT THROUGH
PUBLIC-PRIVATE PARTNERSHIPS
AND CONCESSIONS

Linking the public and private sectors and the
creation of different forms of public-private part-
nerships in Serbia is gaining in importance in the
early 90s of the 20" century. Public-private part-
nership has become an effective way towards more
rational use of limited resources and growth po-
tentials. Public-private partnerships are intended
for the improvement of business among entities
with different property ownership forms-sectors.

There is no single, agreed definition of the con-
cept of public-private partnerships, but in practice,
in a broader sense, PPP involves the implementa-
tion of all known types of cooperation between
public and private partners which, in many cases,

leads to the establishment of joint ventures (Aki-
toby et al., 2007). In the narrow sense, PPP involves
joint activities within the framework of which the
public and private sectors pool resources and ex-
pertise in order to meet the public need through
adequate allocation of resources, risks and rewards.
Thus, the private sector, using different methods,
can employ its resources and expertise in the provi-
sion of goods and services, traditionally provided
by the public, i.e. state services (Skupstina Repub-
like Srbije, 2011, p. 4).

While establishing PPP, the public sector is ex-
pected to establish an adequate balance, i.e. the pro-
tection of rights and interests of citizens, and also
to create conditions in which the private partners
will be able to function effectively and efficiently
(Vignjevi¢ Dordevi¢ et al.,, 2011, p. 384).

Types of public-private partnerships
and concessions

According to the European Commission Green
Paper (EUR-lex, 2004), public-private partnerships
can take the following forms:

¢ Contractual form of public-private partner-
ships involves a partnership based purely on
contractual relations. Contractual form can
have two basic models, namely: concession
model of PPP in which the private partner
charges the services to the end user, at the
same time being under the control of the
public partner and PFI (Private Finance In-
stitute); model in which the private partner
charges the delivered public services to the
public partner in the form of a lease, which
may be either fixed or vary over time, or
possibly reduced, depending on the quality
of delivered services.

o Institutional form of public-private partner-
ship involves cooperation between the pub-
lic and private partners achieved through a
special business system which includes the
establishment of a separate entity. This en-
tity is owned jointly by private and public
partners and the task of the partner is to en-
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sure the delivery of certain work or service
for the benefit of the public interest. Such
an entity can be established by taking over
the existing public entity or by establishing
a new joint entity, called Special Purpose
Vehicle (SPV).

There is a whole spectrum of contractual forms
of public-private partnerships, except for the two
basic models, starting from the traditional state
funding to traditional privatization. In international
practice, there are approximately 20 models of PPPs,
which differ in degree of involvement of the public
and private sector in design, construction, mainte-
nance, ﬁnancing, operationalization, management
and risk allocation in the provision of public services
and/or construction of public infrastructure. Some
of them are (Kacer et al., 2008) BOT (Build, Oper-
ate, Transfer); BTO (Build, Transfer, Operate); BOO
(Build, Own, Operate); BBO (Buy, Build, Operate);
PFI (Private Finance Initiative).

According to the Serbian Law on Public-Private
Partnership and Concessions, (Sluzbeni glasnik RS,
2011, Article 10), a concession is a legal relation-
ship between the state, as a concession grantor, and
national or foreign persons, as concessionaries, in
which the state gives such persons the right to use
natural resources or assets for general purposes
determined by the law to be owned by the Republic
of Serbia or to perform certain activities of general
interest for a certain period of time and for a cer-
tain concession fee.

The main function of the concession, as a form
of investment in a particular area of the economy,
is to encourage faster development and thus boost
the overall national development. Concessions
are particularly significant when the investor is a
foreign person, and such concession is treated as
a form of foreign investment.

The most general model of concession is B.O.T.
system (build-operate-transfer). Serbian legislation
in this area is focused on opening the market for
the entry of foreign capital to our country. Conces-
sions may not be granted to a foreign person for
the areas in which, according to the law governing
foreign investments, a foreign person cannot be
the founder of the entity (for example, the area of
production and sales of arms), nor the area that is

determined as the prohibited zone in accordance
with the law.

PPP AND CONCESSIONS - LEGAL
REGULATION IN THE EUROPEAN UNION

The concept of concessions dates back to the
Roman Empire. Public-private partnership, as a
concept of privatization of public infrastructure,
dates back to the 18" century. Governments of
underdeveloped countries made concession ar-
rangements with large companies, which was the
most common form of concessions at that time.
The creation of the European Union urged the le-
gal regulation of areas which include concessions,
free movement of goods and services, public pro-
curement efc. These regulations shall become the
corner stone for the development of new forms of
public-private partnerships (Skupstina Republike
Srbije, 2011, p. 5).

During the 20s of the 20™ century, the countries
of Central and Eastern Europe had developed a
complex legal framework of PPP. The basic laws
(such as laws on local self-government or con-
cessions) were necessary, but in order to create
favourable legal and administrative environment,
more was required. The technical aspects of en-
gagement of private sector needed to be regulated:
industrial laws and strategies, public procurement
procedures, different forms of management over
services, public assets, and particularly regulations
governing local autonomy in the management of
municipal property (Osborne, 2000).

Until 2014, there were no regulations directly
specifying the implementation of PPP projects in
Member States, but there were some guidelines
and directives, and they constituted the basic le-
gal framework that guided and encouraged the
improvement of the legislation of the EU Member
States, aiming at better regulation in the area of
public-private partnership. The existing EU legal
regulation in the area of public-private partnership
includes important chapters of the European law
(Skupstina Republike Srbije, 2011, p. 5), namely:
free movement of capital, the right of establish-
ment and freedom to provide services, public
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procurement, intellectual property rights, com-
pany rights, competition rights, financial services,
finance and accounting etc.

Previous legislation focused more on public
procurement and concessions, but the develop-
ment of public-private partnership required more
complete legislation. In 2000, Commission inter-
pretative communication on concessions under
community law, regulating concessions in Member
States, regulated the area of PPPs. More complex
relations between the public and the private sector
urged the institutions to continuously adopt new
rules to meet the market demands (EUR-lex, 2000).

The further regulation of the European legisla-
tion was not made until 2014. The Official Journal
of the European Union from February 2014 pub-
lished three new directives in the area of public
procurement (Stakic et al., 2015, p. 18), namely:

¢ Directive 2014/23/EU of the European Par-

liament and Council on the award of con-
cession contracts;

¢ Directive 2014/24/EU of the European Par-

liament and Council on public procurement
(Utilities Directive) and repealing Directive
2004/18/EC; and

+ Directive 2014/25/EU of the European Par-

liament and Council on procurement by en-
tities operating in water, energy, transport
and postal services sectors and repealing
Directive 2004/17/EC.

PPP AND CONCESSIONS-LEGAL
REGULATION IN SERBIA

Not until the adoption of the Law on Public-
private Partnership and Concessions, this area was
regulated at the national level by the Law on Con-
cessions (2003), while at the local level, private sec-
tor investments in the infrastructure were carried
out in accordance with the Law on Public Utilities
(1997), providing the opportunity to entrust an-
other entity the performance of communal activi-
ties. Unlike concessions which are not a novelty
in the Serbian economy and normative practice,
it was the Law on Public-Private Partnership and

Concessions (2011) that introduced the public-
private partnership in the legal system.

The aforementioned law states that the public-
private partnership project is a project prepared,
proposed, approved and implemented based on
one of the public-private partnership models. It
consists of a series of interconnected activities
taking place in a specific sequence for the purpose
of achieving the identified objectives within the
specified time period and the financial framework
which, in compliance with this law, has been ap-
proved as a public-private partnership project,
with or without concession elements (Sluzbeni
glasnik RS, 2011, Article 4).

Mutual relationship is regulated by a public-
private partnership contract, where a public body
may be a state body or an institution or other di-
rect and indirect users of budgetary funds, then a
public company and legal entity performing the
activity of general interest (mainly state-owned).

In addition to the Law on Public-Private Part-
nerships and Concessions, realization of PPPs also
largely relies on the provision of the following acts
(Stakic et al., 2015, p. 18), namely: Law on Public
Procurement (2015), Law on Communal Activities
(2011), Law on Public Enterprises (2016), Law on
Public Property (2014), Law on Local self-Gov-
ernment (2014), Law on Local-Self Government
Financing (2013), Law on Regional Development
(2010), Law on Foreign Investments (2014) and
Law on Energy (2014). In addition to these laws,
regulations of systematic character also remain
valid, such as the Law on Companies (2015), Law
on Profit Tax (2015), Law on Labour (2014), en-
vironmental legislation etc.

THE IMPORTANCE OF FOREIGN
INVESTMENTS THROUGH PPP
AND CONCESSIONS

Public-private partnership model results in the
creation of added value for the public and pri-
vate partner. Private partner gains the planned
profit margin, reduces business risk and costs of
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sub-investment, while the public partner achieves
higher quality of public services, reduces public
spending and has the possibility to provide more
public services within a shorter period of time and
overcome debt restrictions more easily (McCreevy,
2005, p. 2). Gaining additional value is the result of
competition in the process of production of public
goods or provision of public services. The ultimate
goal of public-private partnerships is to provide
better, more efficient and effective public services
and to increase the prosperity of the population
(Bojovi¢, 2006, p. 311).

The partnership of public and private sector
is particularly important in the construction and
maintenance of transport infrastructure and for
other types of infrastructure (water supply, com-
munications). Engaging the private sector in the
construction and maintenance of transport in-
frastructure in the form of concessions allows the
release of budgetary funds and their use for other
purposes (Vukmir et al., 1999). In addition, the
positive effects of concessions are the influx of
capital, higher employment and transfers of new
technologies.

The Law on Public-Private Partnership and
Concessions allowed the participation of new con-
cessionaires in bidding and opened the door for
the inflow of foreign capital in activities which may
be the subject of the concession. Accordingly, the
legal and conceptual notion frame of concession
provides legal security to the investor, which is of
great importance for development of the Republic
of Serbia, especially as regards the use of forests
and forest land, construction of energy facilities
and transport infrastructure, and other areas regu-
lated by the law.

Serbia’s economic development requires tak-
ing serious actions towards the improvement of
transport infrastructure. It is necessary to put in
the function the existing road network and to build
new highways to ensure safe, quality and fast traf-
fic. The lack of funds can be compensated, among
other things, by granting concessions for public
utilities (Knezevi¢, 2010, p. 91).

Granting concessions may also cause certain
issues, as shown in practice in our country and
globally (Dimitrijevi¢, 2008, p. 317). One of many
issues related to concessions in the area of road
infrastructure is the issue of their privatization.
In the public road construction funded by the
Government, tolls generally do not depend on
the cost of construction. However, in the case of
concessions, the concession grantor has the right
to collect tolls and other revenues for its duration
(Knezevi¢, 2010, p. 100).

PERSPECTIVES AND POTENTIALS OF
PPPS AND CONCESSIONS IN SERBIA

Public-private partnership in Serbia is mostly
exercised in the form of institutionalized (mixed)
PPP for utility services or in the form of contrac-
tual PPP, where the private investor performs the
utility services. Establishment of PPP in Serbia
was driven by a combination of factors (Ili¢ et al.,
2011, p. 510), as follows:

¢ search for private funding to complement
public budgets;

¢ desire to use know-how and operational
skills of the private sector;

¢ structural changes in the role of local gov-
ernment, which is increasingly becoming
an organizer, regulator and controller and
less direct operator.

In recent years, the result of cooperation be-
tween the public and the private sector has been
characterized by development of infrastructure
and infrastructure management, intended to carry
out a series of economic activities. Public-private
partnerships offer a wide range of options, from
those in which the private sector is minimally in-
volved to those in which the private sector signifi-
cantly participates in project management, such
as reconstruction of infrastructure, investments in
infrastructure, concessions and B.O.T. contracts
(Gulija, 2004).
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CONCLUSIONS

The international movement of capital is driven
by various motives that are intertwined by certain
factors both in terms of supply and demand. In
practice, public-private partnership involves im-
plementation of all well-known types of coopera-
tion between public and private partners which,
in many cases, leads to the establishment of joint
ventures. Thus, the private sector employs its re-
sources and expertise in the provision of goods
and services, traditionally provided by public, i.e.
state services. While establishing PPP, the public
sector is expected to establish the appropriate bal-
ance, i.e. the protection of rights and interests of
citizens, and also to create conditions in which the
private partners will be able to function effectively
and efficiently.

Besides the tow basic forms, contractual and
institutionalized, there are approximately twenty
different models in PPP international practice,
differing in the degree of involvement of the pub-
lic and private sector in all stages of provision of
public services and/or construction of public in-
frastructure. The main function of concession, as
a form of investment in a particular area of the
economy, is to encourage faster development, and
boost the overall national income. Concessions
are particularly significant when the investor is a
foreign person, and such concessions are treated
as foreign investments.

Until 2014, there were no regulations that could
directly control the implementation of PPP pro-
jects in the EU Member States, but there were some
guidelines and directives, and they constituted the
basic legal framework that guided and encouraged
the improvement of the legislation of the EU Mem-
ber States, aiming at better regulation in the area of
public-private partnerships. Until the adoption of
the Law on Public-Private Partnership and Con-
cessions in Serbia, this area was regulated at the
national level by the Law on Concessions (the first
law was adopted in 1990), while the governing law
at the local level was the Law on Public Utilities.

The public-private partnership model results in
the creation of added value both for the public and
private partner. Private partner gains the planned
profit margin, reduces business risk and costs of
sub-investment, while the public partner achieves
higher quality of public services, reduces public
spending and has the possibility to provide more
public services within a shorter period of time and
overcome debt restrictions more easily. The result
of cooperation between the public and private sec-
tor is characterized by development of infrastruc-
ture and infrastructure management, intended to
carry out a number of economic activities.
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SAVREMENI OBLICI MEDUNARODNOG KRETANJA KAPITALA

Rezime:

Medunarodno kretanje kapitala predstavlja jedan od najznacajnijih oblika
medunarodne ekonomske saradnje i ostvarivanja strateskih ciljeva privred-
nih drustava. Na taj nacin dolazi do medunarodne diversifikacije poslovnih
aktivnosti, jacanja konkurentske prednosti, promene privrednih struktura,
stopa zaposlenosti i privredne stabilnosti zemalja-ucesnica. Savremeni oblici
medunarodnog kretanja kapitala predstavljaju predmet istrazivanja ovog rada,
sa posebnim osvrtom na javno-privatna partnerstva i koncesije. Stvaranje ra-
zli¢itih oblika javno-privatnog partnerstva (JPP) u Srbiji dobija na znacaju tek
pocetkom 90-tih godina proslog veka. JPP podrazumeva zajednicke poslove
u sklopu kojih javni i privatni sektori udruzuju resurse, posebno finansijski
kapital i stru¢na znanja kako bi, kroz adekvatnu raspodelu sredstava, rizika i
nagrada, zadovoljili potrebe od lokalnog, regionalnog ili nacionalnog znacaja.
Ovakav vid partnerstva javnog i privatnog sektora postaje efikasan nacin za
racionalnije kori$¢enje ogranicenih resursa i unapredenje poslovanja subje-
kata iz razlicitih sektora. Partnerstvo javnog i privatnog sektora ima posebnu
ulogu u procesu izgradnje i odrzavanja saobracajne, ali i drugih objekata
infrastrukture. Koncesija predstavlja poseban vid javno-privatnog partnerstva.

Kljucne reci:
medunarodno kretanje kapitala,
javno-privatna partnerstva,

koncesije.
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